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sircumstances and we leave it to the plaintiffs to seek
his remedy from the revenue anthorities.

Appeal dismissed.
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hin: the stipulated avnunal sume of interest. The pleas
of the defendants werz that with the cxeeption of 3
ghunGous which had remuined with the defondants,
possession of all the mortgaged land had been made
over to ihe plaintiff in lieu of interest. The first
Cowrt found throughout againsi the defendants and
held that possession of the land had vieot bees made
over to the plaintiff, as &lleged by the defendants, but
it disraissed the plainiiff's suilf or the ground that as
in the past the piaintiff had walved his right to de-
mand possession of the land on the defamt of the
defendants o pay the annual sum due as interest,
80 he wzs nob entit'ed suddenly (0 sne for possession
without giving mnotice fo the wortgagors that a suit
would be bronghi if they in fuiure failed t¢ pay the
annual sums stipulated. As an anthorlly for its view
the trial Court reierred to Banu Mal v. Pars Run
{1). The plaintiff appealec to the Distviet Judge who
held that the ruling quoted by the trial Court applieu
to this ease and dismissed tire appeal. ‘

The plaintiff has come to this Court in second
appeat avd we have no hesitation in holding that his
appeal must succeced. There are many peoints on which
the facts of ihis case can be differentiated from those
of Banu Mal v. Fars Fem (1), in which case the
facts on which the learned Judges had to adjudi-
cale were very peculiar ; but the main point of differ-
ence between that case and thisis that in that case
waiver of the penal clause by the plaintiff was pleaded
by the defendants. In this case mo such plea was
entercd by the defendants who on the cortrary pleaded
eompliance with the terms of the mortgage covenant
except for a small area of 8 ghumaons, We are unable
to accept as a gemeral proposition that a mortgagee
who in the past has waived his right on the occur-
rence of a default, is bound to give mnotice before
enforcing his : penalty that the waiver will mnot
be repeated, although it may be equitable in certain
cages to insist upon such notice. In this case waiver
was not pleaded and the pleas of  the defendants.
failed entirely. ' ‘ ’

7 +Bor. .these reasons this appeal must succeed, Tt
1s urged, however, on behalf of the respondents that -
| . (1.80F.R. 1918, T
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had the learned Distriet Jwige nof sdecided the appeal
against the plaintiff on the pmhmmarv point of notice,
thev would have supported the judgmoent of the first
Cours on grounds that had heen decided against
them by the first Court. Tn the ahsence of an affida~
vit that such grounds would have bheen argued before
the District Judge, we did not foel ourselvss hound to
hear counsel for the respomdents on those points ;
but we have given him an opportusily oi arguing
them bhefore us with the result that we have no
hesitation in concurring in the finlings of the first
Court that the respandu s’ story of a Setbiement with
the plaintiff is enlirely unsubstantiated.

For these reasons, we accepi the ﬂ;})})mﬂ. and
decree plaintiff possession as w m:wea of the land
in litigation with costs throughout.

M. R.

Appeat accepted.
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