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eircumstanoes and we lea^e it  to the plalutiffs to seek 
Ms remedy from the reveniie aiitliorities.

Appeal dismissed.

APPELLATE  CIVIL,

Before Jfr. Justice LeRossignol and Mr, Justice UarHsn^

P;.ETA P SIlVGH  (PLAINTiEF)-- 
versuE

NAT.h u  A'N’b  othehs (Defej?-dajtts) —
Hespohdents.

C iv i l  A .p p ^ a l Mo. 6 9 5  of l9 l9 .

Mortgage— 17?crigagee efitiiled to posses^mn on failure o f  
^mnual fayvie-^U uf interest— H'hether mortgagor enlititA  to fioiiee^ 
loliere mottiage^ has n-aired liU right ou previous def<mlt.

Meidf fhat there is no :x®3ral rtile that a inovfeg-agee wKo 
in the past has waived his on the occurrence oi a default
k  bound to give niffcicc, before enforcing’ his |>enalfcj, that th© 
waiver will not be repeated, nlfchouofh it may be equitable in 
eertain cases to insist upon such notice.

fhkl also, that in the preseat case, where the mortgagor-
lefeadants had not pleaded Waiter and .had failed entirely in 
Siheir pIs?;iS; plaititiif^s suit for possession should not hare 
been dismiase-l for w:»,nt of Botieo to the defendants that a 
suit would be brought if they failed in future to pay the annual 
siams stipulated.

Banu M ai y . Farg Jlam (1), distingxiished,’

; $e&tmd':appml fm m 'ihe  
^Wsquke.'Dismd Judge, Mmhiafpuf, 
member 1018, affirming that o f  Hai-r Saiiib :Lala 
€handi Senior Stth&rdimU Judge, EosMarpur, dated 
the Tlth June 1918, and dismissing ‘plaintiff*s

Mtjkafb L al FueIj for Appellanl}.
B. N. K apttr, for Eespondents.
The Judgment of th© Court was delivered by—
IjaRossiaNOii J,~“ This appeal arises out of & 

suit by a mortgagee to obtaia possession of the lund 
.mortgaged on the failure of the mort<?agors to

(1) 80 P* B, 1918. ’
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liiD i the stipiilaiecl annual .sum of interest. The pleas 
of tile ilei'eiidants tliat w itli tlie t-scepiion of 3 
ghu'.e.mns which liad rciiirtined w illi tlie defeii{laiil:Ss 
possession of m l tiie mortgaged land Iiad }3eeii made 
oyer io ibe in  Jieu of interest. The first
Court lomid tJirouglioiit Ci'jainsi tlie defendasfcs and 

tliat possession of tlie land Iiad not been, made 
OTer to tlie iff, as alleged h j  tlie defendants, but
it  dismissed tlie p k iiit iif^ ; suit on I lie ground tlia t as 
in  tlie past ilie  p laintiff had waived iiis  r ig lit  to de
mand possession of the land on the default of the 
defendaiits io  pay the annual sum diio as interests, 
so he not, entitled suddenly lO sue for possession
■without giving notice to the mortgagors that a suit 
would be brought if  ih e j  in  future failed to jja y  the 
annual sunis stipulated. A s an authority for its vievr 
the tr ia l Court referred to Barm Mai y. Pars 113 m 
| 1 ). The plaintiff appeako to the D istrict Judge "who 
held that the ru lin g  quoted hy the tr ia l Court applied 
fo this-case and dismissed tlie appeal.

The plaintiff has come to this Court in second 
appeal aiid we have no hesitation in  holding that. Ms,, 
appeal Duist succeed. There are m jiiy  points on w hich 
tlie facts of this case can be difi'erentiated from, those 
of ^m m  Mai t .  Tars Bam, (1), in  w hich case the 
facts on •which the learned Judges had to ad ju d i" -' 
cate were Tery peculiar ; but the noain point of d iifer- 
ence between that case and this is that in  that case 
fia iirer of the penal clause "by the plaintiff -was pleaded 
by the defendants. In  this case no such plea was 
entered by the defendants who on the coi}tmry  pleaded 
eomplianee Ts?itli the terms of the mortgage covenant 
except for a small area of 8 gJinmaons. W e are unable 
to accept as a general proposition that a mortgagee 
tpho in  the past has waived Ms right on the ■ occur- 
tenCe of a default^ is houiid to give notice befoie- 
fenfbrcing, .M b 'penalty that the ’w aiter w ill not 
be repeatedj altlidugh it m ay be eq_uital)le in. certain: 
■c®se8 to insist .'lipoE.' siich„; aqtioe.', In this case Wa-iTer 
.■was not pleaded, and, -the ' pleM  o f . the defendante.; 
'Mled entirely. ''

reasons . this appeal must'\sticceed*
^  TOg#f;̂ :--rfa'otyeterj, on behalf ot the res;potidetita'tli4t
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had the learned Bisiricfc Judge not. decided f':h.8 appeal 
against, tlie plaintiff on tlie prelimiiiarj point of notice, 
tliej %Toiild iiaTe supported the Judgmoiifc of the first 
Court on grounds tiiat had been decided against 
them by tlie first Court. In the absence of aa affida
vit that such grounds would have been argued before 
the District Judge, we did not feel ourselves botmd to 
hear eoimsel for the respondents on those points ; 
but we have girea Mai aa oppoftuaity oi arguiag 
them before us with the result that we have no 
hesitation in concurring in the hiidlug;'? of the first 
Court that the respond«ius® srory of a sefetlaLaent with 
the plaiiitiil: is entirely unsubstantiated.

For these reasons, we accept I'he appeal and 
decree plaintiff possession as m ^rtgaged of the land 
in litigation with costs throughout.

M., B,

1922 

Pahtap Sitoe
9 ,

NATHtJ/

A p p e a l  a e m p i e i .

i t t


