1092
Mar. 28,

282 INDIAN LAW REPORTS. [ vor. it

Court was within time in accordance with the authori-

ties referred to and the view expressed by me in my
order of 26th October 1921

T accept the appeal and setting aside the order
of the lower Appellate Court remand the case thereto
for decision of the appeal in accordance with law.
Stamp to be refunded and other costs to be costs in the
case,

Appeal accepted—Case remanded.

LETTERS PATENT APPEAL.

Before Sir Shadi Lal, Chief Justice, and Mr. Justice Harrison.

MUHAMMAD AYUB AND oTHERS ( PLAINTIFFS)—
. Appellants,
Versus
RAHIM BAKHSH (DsreNpaNT)—Respondent.
Latters Patent Appeal No. 231 of 1821,

Indian Stamp det, I1 of 1898, section S6—Ivss of bond after
copy filed with plaint has been compared with the original and
cerbified by the Clerk of Court 0 be correct—whether ecopy admis-
sible onpayment of penalty.

The plaintiffs sued to recover money from defendant on an
unstamped bond executed in their daZi. The bak¢ was presented
in Court with the plaint and a copy of the sahé entry, The copy
was compared by the Clerk of the Court with the daks entry and
was certified by him to be a trne copy. The b%ai was subsequently
stolen. The Munsif and District Judge held that the copy of the
bahs entry was under the circumstances admissible in evidence on
payment of the penalty. On appeal to the High Court Mr.
Justice LeRossignol accepted the appeal and dismissed the suit.

 Held, that production and presentation of a document are in
no way identical with admission ; and secondary evidence of the
contents of an unstamped document, which has been lost or des-
troyed, can under no circumstances be allowed.

A non-existent document cannot be admitbed, though under.

certain circumstances, of which the firsk and most essential is that

hefore its disappearance the original should have borng the peces-

sary ‘atamp, secondary evidence is permitted. =~

Aaja of Bobtili v. Tnuganti China (1), followed..

| H al»d ;cbwgﬂenﬂg}, that in bhis ¢ase mo panalty f‘ﬁshdutdfﬂha.vej
been 1emi_f"ax;t:i~t§haﬁ the,suit was rightly dismissod; . -
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Appeal from the decree of Mr. Justice LeRossignol,
dated the 4tk November 1921,

Smamarr CuAND, for Appellants.
Diwan Mear CrAND, for Respondent.

Judgment of Mr. Justice LeRossignol, dated the
4th November 1921, under appeal :—

In this case plantiffs sued to recover money from defendant
on an unstamped bond executed in their daf. The daki was pre-
sented in Court with the plaint and a copy of the bads entry. The
copy was compared by the Clerk of the Court with the 4441 entxy
and was certified by him to Le a true copy.

The plaintiffs then carried off their daks which shortly after
was stolen, as they alleged.

The defendant alleged that the Jaké entry which is found to
have been a bond was a forgery, and that being unstamyped, it was
inadmissible in evidence.

~ The Courts below have decreed for the plaintiff and the de-
fendant has preferred this second appeal.

The Munsif and the Appellate Court has distinguished cases
in which it was beld that a lost unstamped document ecould not
be proved on payment of the stamp and pevalty from the present

cage on the ground that in those cases the document wag lost:

prior to the institution of the suit, whereas in this case the docu-
ment was produced in Court. The learned District Judge writes—
“It appears to me that its production suffices to render the docnment

admisseble in evidence, even though the penalty had not been paid at the
time it was lost.”

Tt is certainly very incorrect to say that a document needs

only to be produced to be admissible in evidence, if that were
correct, every document produced woull be admissible, section 35
of the Stamp Act prohibits the admission in evidence of sny un-
stamped document and the proviso ssts forbh ' the conditions on
which a defective document may be admitted, but it does not
cover the case of & copy of a document and further enjoins that no
d;)eument can be admitted till after payment of the duty and pen-
alty,

A clerk cannot admit a docament in evidence, that is a task’

teserved for the Court, and up to the date of the disappearance of

the Jak+ no such order of admission had been passed by the frial

~ Court. Hence T hold that there is no legal antharity fur admits
ting the copy of the daks entry as secondary evidence on paymen
of duty and penalty at a time when the original wag ;
the Court. ‘ S

. The next question is whether secondary evidence gan

of the 4ahi entry, and here T must hold, ths ‘

evidence is inadmigsible’ se
- dence cain, be-in 1o batber:

ymeént-
% before

be given
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that the secondary evidence could show was that the primary evi-
dence was inadmissible, being unstamyped. In this case it is ad-
mitted that primary evidence was unstamped. Section 65 of the
Evidence Act states that any secondary evidence may be given
that a decument is lost, but that secondary evidence would include
evidence that the primary evidence was unstamped, and therefore
could not be acted upon, cf. section 35 of the Stamp Aet,

In this view T am confirmed by Sennandam v. Kollakéra (1)
and Kopasan v. Shamu (2). ,

PFor these reasons I must accept this appeal and sef aside the
decree of the Court below and dismiss the suit, but as the cirenm-
stances of the case are so peculiar T direct that parties hear their
own costs throughout,

The judgment of the Court was delivered by—

HarrisoN J.—The plaintiff in this case sued onan
unstampel bond entered in his book of aceounts. He
presented the original book with the plaint and then
took it away after the copy had been compared and cer-

tified to be correct. The bond was stolen from his house

before the first hearing of the case. The claim was de-
creed buf, on appeal, the learned Judge in Chambers dis-
missed the suit finding that as the bond had never been
admitted, no secondary evidence could be produced as to
its contents. From that decision the plaintiff appeals and
contends that the production and presentation of the ori-
ginal was tantamount to admission, and, in the second
place, that the document would have been admissible on
payment of the penalty, and, inasmuch as a penalty was
levied by the trial Court, it was treated as admitted and
that such an order directing the penalty to be paid is
tantamount to an order of admission. The law on the
subject is quite clear and the Privy Council ruling,
Raja of Bobbili v. Inuganti China (1) leaves no room
for doubt, Production and presentation are in no way
identical with admission, and secondary evidence of the-

“contents of an unstamped document, which has been
lost or destroyed, can under no circumstances be

slfowed, A non-existent document cannot be admitted,

“though under-certain circumstances, of which the first

and most essential is that before its disappearance the

_original should have bortie the necessary ‘stamp,  secon- -

ry evidence is. permitted. We agree with the order .
he learned Judge and dismiss the appeal ‘with costs.
nalty should ot have besn levied under the -
VILE, 8Mad.208  (2(1854) LR, 7 Mad. 441,

(8)(1000) LL.R. 28 Med, 48 (B, 0,
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sircumstances and we leave it to the plaintiffs to seek
his remedy from the revenue anthorities.

Appeal dismissed.

APPELLATE GiVIL.

Before ir. Justice LaBossignol und ifr, Justice Harrizon.

P:RTAP SINGH (PraiNtirr)— 4 ppellant,
versus

ATE{U AXD OTHERS ( DEFENDANTS) ~
{’esposdents.
Civil appsal No. 665 of 1918,

Mortgage-——mortgagee entitled to  possession on falure of
anntsal pagme.ts 6f tnterest—chether movigagor eniiticd to motice,
where mart ages has waired Ris right o preszons default.

Heid, that there is no  genoral rule that a movtgagee who
m the pasﬁ has waived his right on the cccutrence of a default
ig bound to give notice, before enforcing his penalty, that the

aiver will not be repeated, although it may be equitable in
gertain cagses to insist upon such uotice.

Held also, that in the present case, where the mortgagor-
fofendants bad not pleaded waiver and Lad failed entirely in
their pleas, plaintiff’s suit  for posssssion should not have
been dismissel for want of notice to the defendants that a
suit would be brought if they failed in fuinre to pay the aunual
gurss stipnlated.

Banu Malv. Parg Zam (1), distinguished,

Second appeal from the deeree of B. W, Kgnnaway,
Esqwre Distriet Judge, Hoshiarpur, dated the 19th De-
tember 1918, affirming thot of Rai- Sahib Lala Déwaen
Chand, Smsor Subordinate Judge, Hoshiorpur, dafed
the 21th June 1918, and dismissing plammﬁ’s suit,

Mvura¥p LaLn Pugi, for Appellant,

B. N. Karur, for Respondents,

The judgment of the Court was dehvered by—
LeRossignon J.—This appeal atisés e

suit by a mortgagee to obtam possesmon,ocf"the Ia.nd;

qa.gorx to

.,mortgaged on_ the fa:dux:e of, the _mort
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