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APPELLATE CIVIiL.

Eefore Mr. Justice Scott-Smith asd Mr, Justice Campbell,

NARINTAN SINGH axp orgrrs (PrLAINTIFFS)—
Appellants,
VEYS lu s
Diwan CHARN DAS (Derexpaxt)-—Bespondent.
Civii Appeal No. 959 of 1918.

Eedemption of Mortgages funpad) Aet, 1I of 1013, sec-
tion d—suté by morty g ¢ for a decleration thal the martgagor fs
net enitled to redeem the land on paymens of wirount fixsd Ly the
Assustant Collector—mwhether compefent, «pier morigagor kas got

- possession—objection Laken for first tuine in Appellate Couri

Held, that the objeciion that plaintili~mortgagee could not

sue for a declaration becanse the defendant-mortgagor hud got
possession on payment of the amount fxyed by the Assistant
Collector for redemption shonld not he allowed to be raised now
(1) because it was not taken in the Court below and (2) that it
has no force becavse under the clear wording of section 12 of the
Redemption of Mortgages Act, the plaintiff was entitled to sue
for a mere declaration. | : ‘
- Lecond appeal from the decree of M. H, Harrison,
Esquire, Disirici Ju rge, Sialkot, dated the 14th Janu-
ery 1918, affirming that of Mir Itaduilah, Subordinate
Judge, 1st Class, Sialkot, dated the 151h August 1917,
dismissirg the claim. ‘

The judgment of the Coart was delivered by—

Scorr-SmiTH J.~~The brief facts of the ease, out of
which the present second appeal arises, ars as follows : —

On the 16th August 1889, Diwen Lachhman Das,
father of the present defendant-respondent, mortgaged
some 8Y ghumagns of land to [34ai Sobha Singh,
plaintiff-appellant, for Rs. 600. It was agreed that

~ the produce of the land was to be taken by the mort-
* gagee in lieu of interest on Rs. 800, while the remain-

ing Rs. 800 was to carry interest at the rate of 2 per cent..
per mensem, that theé mortgagor was not. entitled to-

redeem the land before the expiry of ten yearsand that

on his failing to redeem the land in the month of
Magh after that year the land would “be ‘oonsidered as
sold to the mortgagee. - The defendant’s father did vot
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pay the mortgage money and the plaintiff on his paré
took no steps for foreclosure under the terms of Regu-
lation XVII of 1808. On the Lith February 1917, the
defendant applied under section 4 of Act IT of 1913 for
redemption of the land. The Assistant Collector held
that the defendant was entitled to redeem the land on
payment of Rs. 1,392, ie, Rs 600 principal aad
Rs. 792 irterest on Rs, 300 for eleven years at the
stipulated rate, The plaintiff then brought the present
suit for a declaration that the defendant was no
entitled to redeem the land except on payment of
Rs. 600 principal and Rs. 1,980 interest due from the
date of the execution of the deed up to the date of the
institution of the suit. The Courts below held,
following Balanda v. Fateh Din (1), that the plaintiff
was only entitled to eleven years’ interest and dismissed
the suit.

The plaintiff has filed a second appeal to thls Court
and it is urged on his behalf (1) that the terms of the
mortgage deed show that it was the intention of the
parties that interest should continue tfo be paid even
after the due date and up to the date of redemption
and (2) that even if no such agreement can be implied,
then in accordance with the decision of the Full Bench
in Motan Mal and others v. Muhammad Bakhsk and
others (2) the mortgagee is entitled to post diem
damages which sbould be calculated at the rate of
interest agreed upon in the deed.

In the first placa, we find it nezessary £ raEcr to
an objection raised by counsel for the respondent as to
the form of the suit, He urges thatas the defendant has
got possession of the land after redemption, the plaintif
should have sued either to be again put in possession,
antil payment of the full amount claimed by him, or for -
recovery of the sum to which, he alleges, he is- entitled. -
Now, there was no. ob]ectlon raised i in the Courts below
a8 to the form of the suit, and we therefore do not think
that such an objection should be allowed at the present .
stage. Morcover, seetion 12 of the Redemption of.
Mortgages Act, IT of 1918, lays down that any party
‘a.ggmevad vy an order made under sections 6, 7, 8, 9 or.

11 of the Act may institute a suit to establish his rlght,

{1).57 P. B, 1934, - ‘ (2) (1922) 1. L. B. 8 Lah. 200 (P.B.) -
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«in respect of the mortgage. This clearly indicates that
-an agerieved party may institute a suit to have his
rlcrht “declared. No doubt the plaintiff might have
sued for possession of the land, but, ha,vmv regard
‘to the clear wording of section 12 of the Act, we
consider that he was entitled to sue for a mere
declaration.

The terms of the mortgage deed show that the
mortgage was for ten years and that it was also
stipulated that the mortgagor could not redeem
until the month of Magh “The date of the mortgage
is 16th Awugust 1889 and, therefore, there could he
10 redemptlon before about the 12th January 1900,
-or nearly 104 years after the date of the execution,
We cannot suppose that the parties to the deed intended
that interest should not be payable for the whole of
-this period though it exceeds the ten years fized in the
deed. It was also stipulat-d that interest should be
paid for the year of grace allowed by Regulation XVIIL
.of 1806 and that at the time of redemptwn the mort-
gagor was to pay the cost of repairs of a well together
~with interest thereon. Diwan Lachhman Das was not
.an ordinary Zamindar but a man of intelligence
and wealth and must have perfectly understood the
terms of the deed. His son, the defendant, is a
pleader. After a careful consideration of the terms
of the mortgage deed, e are clearly of opinion that
the parties intended that interest should not cease upon
the arrival of the date fixed for redemption, but should
.continue until redemption. Under these circumstances,
there is po necessity for usfo refer to the decision of
the Full Bench in the case of Motan Mal and others v.
Muhammad Bakhsh and others (1) referred to above.
We hold that the plaintiff is entitled to a decres as
claimed, namely, that he is entitled to receive from the

defend&nt prior to redemption a sum of Rs. 2,580.

We accordingly accept the appeal, and, setting
asuie the decree of the Lower Appellate Court, give
the plaintiff a decree’as above together withcosts ia-
all Oourts

- Appeal Aecepted.

(1) (1922) 1. T. R. 8 Tah 200 (F,B)
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