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view expressed in Sita Ram v. The Crown (1)
that morphia is not a preparation or admixture of
opium, we are unable to concur im the conclusion
that it is not a drug prepared from the poppy.

Upon the evidence we are of opinion that mor-
phia is an intoxicating drug prepared from the poppy,
and that it fulﬁls the requirements of the definition

of ¢ opium ’ contained in seetion 8 of the Opium Act,
I of 1578.

‘We may point out that the notification No. 954,
dated the 16th October 1916, referred to in the afore-
said judgment, has since been cancelled ; and we &

not think that it can affect the conclusion reached by
us on the strength of the expert evidence.

The result is that we accept the appeal, and, set-
ting aside the order of the lower Court, convict the
respondent RKobinson of an offence under section 9 (c)
of the Opium Act. Having regard to the delay in the
disposal of the case and fo other cireumstances, we
do not consider it necessary to impose a sentenee of
imprisonment. We accordingly sentence him to a
fine of Rs. 100. 'In defanlt of payment of the fine
~ he shall un dergo rigorous imprisonment for a period of

three months,

Appeal acaepted.
A R.
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in the plaint for a personal decree against the prior mortgagees.
The first Court held, that article 142 of the Limitation Act was
applicable to the case and uot article 147, and (‘hsr_mssed the
plaintiff’s suit as harred by time. In appesl bo the High Court
i+ was admitted that articls 132 applied, but it was urged that
the suit was not baried by time as there was an acknowledgment.
No ground of exemption from the faw of limitation had been
st up in the plaint.

Ilcld, that hatirg regard to the provisions of Order VII,
rule o, of the Code of Civil Proc-dure the plaintiff could not
be allowed to set up a ground of exemption forthe first time in
appeal. I would vot oe fair to the defendants to allow ths
viaingiff an opportunity of proving that there had heen an
acknowledgment, as now alleged.

Permeshri Das v. Fakiria (1), distingnished,

Jogeshwar Koy v. Raj Nargin (2), Hingu Mwah v, Heramba
Chandra (35, and Gobinda Mal v. Santa (4), followed.

First appeal from the decree of Lala Ganga Eam
Wodhwa, Senior Subordinate Judge, Admritsar, dated
the 5th May 1917, dismissing the claim.

Jasan NatH, AMAR Nara CmoprA, and MELa
Rawm, for Appellant. B :

Baprt Das, for Respondents.

The judgment of the Court was delivered by—

Soorr-Surr J.—This is an appeal by the plaintiff
from the order of the Subordinate Judge, Amritsar,
dismissing the plaintiff’s claim as birred by time
under article 182 of the second Schedule of the Limi-
tation Act. The suit was one by a sub-mortgagee to
recover his mortgage money by sale of the property
mortgaged and was brought against Mussa nmat Thakar
Devi, the widow of the original mortgagor, and Mus-
sammat Kahn Devi and Bakhshi Ram, the representa-
tives of the original mortgagee. There was no prayer
in the plaint for a personal decree -against the prior

-mortgagees. The point argued before the trial Court

was whether the suit was governed by article 182 or
147 of the -Limitation Act. Before us it is admitted
by counsel for the appellant -that article 147 does not
apply and that article 132 -does, and ‘that the suit is

time-barred unless the plaintiff can prove an acknow-

1) (19201 1; 1, R % Lah. 13, ©(8) (181C) 18 € ,
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ledgment within the meaning of section 19 of the
Limitation Act. It is, however, contended that there
is evidence on the record in proof of such an acknow-
ledgment which has not been considered hy the ftrial
Court. To this it is replied on behalf of the respon-
dents that there is nothing in the plaint to show that
any exemption from the Law of Limitation was claim-
ed. Order VII, rule 6 of the Civil Procedure Code is
referred to, in which it is laid down that where the
suit is instituted after the expiration of the period
preseribed by the Law of Limitation, the plaint shall
show the ground upon which the exemption from such
law is claimed. ¥or the respondents Jogeshwar Roy
v. Raj aroin (1) is relied upon, wherein it was held
that under section 50 of the former Civil Procedure
Code the plaintiff cannot take advantage of any ground
of exemption from the Law of Limifation which has
‘not been set up in the plaint. This authority and
several others were fully considered in the case of
Farmeshri Das and ancther v. Fakiria and others (2).
In that case it was held that the plaintiff, having
mentioned one ground of exemption in the plaint, was
- not debarred by the provisions of Order VII, rule 6.
of the Civil Procedure Code from taking another and
inconsistent ground to get over the bar of limitation,
and could consequently rely upon the acknowledgment
made in the pleas of a previous case. The case report-
ed as Hingu Miah v. Heramba Chanara (3), which has
been cited before us by counsel for the appellant was

followed, whilst Jogeshwar Roy v. Raj Narain (1), and |

Gobinda Mal v. Santy (4), were distingunished. . =
In our opinion, the present case is clearly dis-
tinguishable from that of Permeshri Das and another
v. Fakiria and others (2), because here no ground of ex-
emption from the Law of Limitation at all was claim-
‘edin the plaint. In fact, it is clear to us that the
plaintiff never intended to set up. any acknowledg-

‘ment as entitling him to an exemption from . that law.
In the trial Court the arguments turned entirely upon

- the question whether article 182 or 147 was applicable.

pre— -

(1) (1908) 1. L. B. 81 Cal 19.  (3) (1910)13
(®) (1920) I L. R. 2 Lah.18, . (4) B8 P,'R. 1414,

8 0l L. 3. 189,

192z

Urray CrARD
1]
BMsi, THARUR
Davi.



1922

Urray CEaxy
?.
M, TrAXUR
Devi.

1992

r—

Feb. 223

236 INDIAN LAW REPORTS. { vov. 11

'We have been referred by counsel for the appellant to
certain documents printed on pages 4-8 of Paper Book
A in proof of an acknowledgment. The documents, of
which these are translations, are contained in certain
records which were sent for in the trial Court, but it
was not sbated there with what object these were sent
for. In our opinion it is quite clear that they were
neb sent for for the purpose of proving an acknowledg-
ment within the meaning of section 19 of the Limita-
tion Aet. The law as laid down in Order VII, rule 6
of the Civil Procedure Code is quite clear, and, in our
opinion, it would not bs fair to the defendants to allow
the plaintiff an opportunity of proving that there had
been an acknowledgment as now alleged. To allow
him to do so would mean thal the case would have to
be remanded for further enquiry, Unless an acknow-
ledgment be proved the suif is time-barred not only
against the property, but also as regards the personal
liability of defendants 2 and 8. The appeal accord-
ingly fails and is dismissed with costs.

M. R. _ Appeal dismissed.
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