1922
Marek 13.

230 INDIAN LAW REPORTS. [ vor. I

the amonnt or value of the subject matter of tne suif
does not exceed Rs. 500. Section 42 (1) merely res-
tricts fhe grounds on which a second appeal can be
entertained to those mentioned insection 41.

Case refurned to Division Bench.

APPELLATE CRIMINAL.

Befare Sir Shodi Lal, Chief Justise and Mr. Justice H rrison,
Tae CROWN—A ppellant,

VErsus

C. J. ROBINSON—Respondent.
Criminal Appeal No. 187 of 1921.
Opium Aet, I of 1878, sections 5 and 9—“ morphia >’ —whether
tneluded tn the teym © Opium.?
Held, that although *“morphia” is not a preparation or ad«
mixture of opium, it ig an intoxieating drug prepared from the
poppy ; and therefore it fulfils the requirements of the definition

of “opium ”’ contained in section 3 of the Opium Act, I of
1878,

Sita Ram v. Crown (1), dissented from.

Khilinda Ram, for appellant—The Punjab Excise
Manual is a book which has been prepared by experts,
and it shows that morphia is prepared frow opium. It
is, therefore, a preparation of opium. Morphia is also
an admixture of opium, as opium is the principal in-
gredient of morphia. The fact that morphia contains
other things besides opium does not remove it from the
category of an admixture of opium. Morphia is also an
intoxicating drug prepared from the poppy. The Noti-
“fication, on which Mr. Justice Martineau’s judgment,
Sita Ram v. Crown (1), was based, has been cancelled.

"% Manohar Lal, for the respondent—Morphia can be
extracted from opium, but it can be prepared in other
ways-also, Morphia is found in other plants beside the
“poppy.” It is not, therefore, necessarily an intoxi-
cating drug prepared from the poppy.. Watt's Diction~
ary of Chemistry, 1906 Edition, Volume 3, pages 436,
437 and. 689. Morphia may be -a preparation. from.

(1) (2920).1. 5. B..k Lob. 443,
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opium, but it is neither a preparation nor an admixture
of opium. Properties of morphia are entirely different
from those of “opium” Tt is tasteless and is not
poisonous.  Encyeclopedia Britannica, 10th Editioq,
Volume 20, pages 132 and 134

The judgment of Mr. Justice Martineau in Sita
Ram v. Crown (1) would not have been any different,
had the notification referred to therein been cancelled
hefore that case was heard.

K hilinda Bam, replied.

dppeal from the arder of J. M. Dunnett, Esquire,
Distric: Magistraie, Multan, dated the 2Tth January
1921, acquitting the respondent.

The order of remand, dated 27th May 1921, by Sir
Shadi Lal, C J., and Mr Justice Moti Sagar—

This is an appeal against an order of asequittal, and the sole
question for deter.ination is whether morphia comes within the
definition of opium as contained in the Opium Aet, I of 1878,
Now, the 3rd section of tha aforesaid Act enmctg that opiam in-
eludes also poppy-heads, preparation or admixbures of opium and
intoxicating drugs prepared from the poppy. In Séifa Ram v.
Crown (1) Mr, Justice Martinean held that morphia is not-included
in that definition, because it is neither a preparation or admiyture
“of opium nor a drug prepared from the poppy. The appeliant,

however, impeaches the correcbuess of the rule Jaid Jdowwn in that
judgment, and invites us to econsider the question de novs and
prooounce an authoritative opinion thereon.

1t is elear that the rules framed by Government regalating

the possession, gale and. trangport of morphia. proceed upon the
assnmption that morphia is ineluded in the definition .of opinin as
¢contained in the Act, and there éan be no doubt that the question
* ralsed in this appeal is one of public importance, ‘

1t appears from Watt’s Dictionary of Chemistry, Volume II1,
page 39, that morphia or morphine is one of the constituents of
opium, and that its quantity varies from 3 to 15 per cent. The
learnéd Vakil for the appellant contends that morphia i 3. pre-
pavdation or admixture of opium, and that the drug ean be prepared
also from the poppy. TRis contention iz controverfed: by -the
learned counsel for the respondent wWho argues. that,” though
morphia may be prepared from opinm, it cannot. be  deseribed as

(1)(1020) I LR: T Tnh, 448,
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a preparation or admixture of opitm, nor is it prepared from the
poppy. Upon the record there is no evidenee to show how mor-
phia is manufactured, nor is there any material to evable us te
decide between the rival contentions.

In view of the importance of the issue we consider that it is
necessary to order an enquiry into the gquestion whether morphia
is & preparation or admixture ¢/ opium or whether it is an intoxi-
cabing drug prepaved from the poppy. We accordingly direct the
Distriet Magistrate to record evidence regarding the various
methods in which morphia is or can be prepared, and to certify
it to this Court. The inquiry should be an exhaustive one, and
both the parties should be affcrded a reasonable opportunity to
produce expert evidence and such otber evidence as 'may be rele-
vant to the decision of the question formulated above.

The judgment of the Court was delivered by—

Stz Suapz Lar C. J.—The order of remand made
on the 27th of May, 1921,* wiich sets out the relevant
facts of the case, must be read as a part of this judgment.
The evidence now recorded by the District Magistrate
shows thut opium is the inspissated juice oblzined from
the incised unripe capsules of the poppy, and that mor-
phia is one of the alkaloids found in opium along with
other constituents such as meconic acid, fatty matter, re-
sln, gum, caoutchouc and mineral salts. There can beno
doubt that morphia is one of the components of opium
and cannot, therefore, be called a- * preparation or ad-
mixture of opinm.” It is, however, clear that it isa
drug prepared by a chemical process from opium which
18 merely the thickened juice of the poppy, and it can,
theretore, be properly described as a drug prepared from
the poppy. 1t is true that in the process of manufac-
turing morphia from the poppy an intermediate sub-
stance, namely, opium or inspissated juice of poppy, is
prepared, but that circumstance does not furnish any

- ground for holding' that morphia is not prepared from.

We wust, therefore, hold that morphia is an alka~

- loid prepared from-the poppy, &nd it is-beyond doubt

- that it is an intoxicating drug. "While accepting the

" %Fide suprs.
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view expressed in Sita Ram v. The Crown (1)
that morphia is not a preparation or admixture of
opium, we are unable to concur im the conclusion
that it is not a drug prepared from the poppy.

Upon the evidence we are of opinion that mor-
phia is an intoxicating drug prepared from the poppy,
and that it fulﬁls the requirements of the definition

of ¢ opium ’ contained in seetion 8 of the Opium Act,
I of 1578.

‘We may point out that the notification No. 954,
dated the 16th October 1916, referred to in the afore-
said judgment, has since been cancelled ; and we &

not think that it can affect the conclusion reached by
us on the strength of the expert evidence.

The result is that we accept the appeal, and, set-
ting aside the order of the lower Court, convict the
respondent RKobinson of an offence under section 9 (c)
of the Opium Act. Having regard to the delay in the
disposal of the case and fo other cireumstances, we
do not consider it necessary to impose a sentenee of
imprisonment. We accordingly sentence him to a
fine of Rs. 100. 'In defanlt of payment of the fine
~ he shall un dergo rigorous imprisonment for a period of

three months,

Appeal acaepted.
A R.

APPELLATE CiVil..
Before Mr. J ustice ScottaSmith and Ar. Jusirce Campbell, :

UTTAM CEAND (PLAINTIFI‘)-*Appeﬂam,

: 087‘8268 o

Mst, TEAKUR DhVI AND. OTEERS (DEFENDANTS)—~

Respondents.
Civil Appeal No. 2219 of 1917
Civé! Procedure Code, At ¥ of 1908, Order VII, rule 6—
Limitatbcn—no ground of exempiion elatmed in platni~W hether
plainisff com $n appeal set up a ground of ercemptwn by reasan of
an acknowledgment.
Plaintiff, a sub-moetgagee, sued defendants, one o
wastLe widow of the original mortgagor “and the 'cthers the
representatives of the original mortgagee, to recover his mortgage

"—uz 4

money by sale of the pm;pexty mortgage& ‘l‘here was no prayer

(1) (1920) 1. L. B. 1 Lah, 443, .
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