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APPELLATE ClViL.

Before Mr. Justice Abdul Raoof and AMr, Justice Harrigon,
SAWAN MAL anp TULSI RAM (DEFENDANTS)w

Appellants, 1922
4 versyus ‘I?—abd.—l.
RAUNAQ MAL-CHUNI LAL (PraiNtires)—
Respondents.

Civil Appeal No. 18688 of 1917.

Civil Procedure Code, Act V of 1908, seetion 75, and order
XXV1 rule 9—issme of commirsions—whether Court can delegale

fo a Commisstoner the t1ial of the matertal issues n the cate—e
Second appeal.:

 The plaintiff firm sued the defendants alleging them to be a
joint Hindu family and claiming to recover from them, as such,
Rs. 1217-10-3. The defence was that the defendants had no
sorh» of dealings with the plaintiff firm, and the Subordinate
Judge, finding that this was so, dismissed the suit, On appeal the
District Judge first heard the arguments, and then on his own
motion referred the case to a Commissioner and directed him to
decide every single material issus whether of law or fact. A full
report was submitted, and the District J udge pronounced judg-
ment, accepting the findings of the Commissioner throughont.

Held, that section 75 of the Civil Procedme Code, defines
clearly the circamstances under which a commission may be issned,
and 1t does not authorise a Court fo delegate to a Commlssmner
the trial of any material issue which it is bound to try.

Sangeli v. Mookan (1), followed.

. Held olso, that a second appeal was eompetenb as t;here had
been grave irregularity in the jssuing of a commission at all ;. that
the District Judge had not done his duby, inasmuch as he had
not come to an independent finding on the material issues in the

case ; that the findings, such 2s they are, were not based on the

evxdence on the record ; and that so far as the District Courb was
concerned the casse had nob been tried at all.

Durga Chowdhrani v. Jewaker Stugh (2), d1stmgmshed i
Seaand apneal from the decree of Khau Ba ”ad r

17th Aprid 1917, reve;‘smy that of . hand,
| ,S'ubordmate Judge _2nd Class,. E’essw ated “the 4tk
i
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1922 Mortow, for Appellants.
N. C. Paxpir and HaReoraL, for Respondents.

RAUN:IZ\T, Maz The judgment of the Court was delivered by—-

Croni Lar, HarrisoN J.—In, this case the plaintiff firm sued
the defendants alleging them to be a Hindu joint
family and claiming to recover from them as such
Rs. 1,217-10-3. The case was carefully tried by the
Subordinate Judge and a lucid and well expressed
judgment was written by him, disposing of all the
points in dispute and dismissing the suit. On appeal
the District Judge first heard the arguments, and then
apparently on his own motion referred every question
arising in the case, and, in fact, one question which had
not arisen at that stage, to Lals Sheo Narain and
issued a most comprehensive commission to him. This
gentleman died before he was able to do anything, and
his son, Lala Joti Parshad, was appointed in his place.
A full report was submitted, but apparently no evidence
was taken, though the statements of the parties were
recorded, The District Judge then proncuunced judg-
ment and accepted the findings of the Commissioner
throughout.

On appeal it is urged that the only possible subject
on which the Distriet Judge could have been justified
in issning a commission was the examination of
accounts, and that in this case he was not justified in
doing so, as the correctness of the accounts had not
been challenged, the defence having been that the
defendants had no sort of dealings with the plaintiff
firm and the find'ng being that this was so. Until,
therefore, the District Judge reversed the decision of
the lower Court and found that there had been dealings,
the question of the amount due on those dealings did
not arise, and when it did the usual and natural pro-
cedure would have been to remand the case for a
decision. Not content with issuing a commission which
might be necessary at some later stage, the District
Judge directed the Commissioner to decide every single
mats;.vml issue whether of law or fact and, in a word, to.
Mo his work for him. Counsel for the respondents
‘urges that even so there are findings of fact and, in the
words of Durga Chowdhrani v. Jewalir Singh (1)

(1) (1890) 1, L. B, 18 Cal. 23. (P, C.).

Sawan Mau
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that there was evidence before the Cowmrt. The very
form of the judgment shows that the way in which the
Distriet Judge approached the case was to sccept the
opinion of the Commissioner as final and conclusive,
unless the plaintiff could show how and where it was
wrong. He made no reference tothe evidence on the
record, nor to the well-expressed judgment of the trial
Court, and we are satisfied that in the semse of being
covsidered by him the evidence was not before him,
though he had the knowledge that ample evidence had
been given,

As to the scope of a commission, counsel for the
respondents urges that Order XXVI amplifies and
explains section 75, and that the Court is at liberty to
issue a commission on any subject whatsoever and not
merely on the subjects given in heads (a), (b), (¢) and
(d) of scction 75 aund dealt with in the first four
branches of Order XXVI, the headings. of which repeat
the wording of that section. With this contention we
cannot agrec. Section 75 runs:—* Subject to such
conditions and limitations as may be prescribed,” those
conditions and limitations being contained in the
subsequent oiders. The words on which counsel relies

are to be found in rule 9 of Order XXVI “In any suit

in which the Court deems a local investigation to be
requisite or proper for the purpose of elucidating any
matter in dispute” and these come immediately vnder
the heading “ Commissions for loeal investigations.”
Here there was no guestion of a local investigation and
no such investigation was made, and all that the Com-
missioner did, and apparently all that he understood
he was required to do, was to give an opinion on ‘the
case generally and on each of the issues of law and fact,

Couunsel for the respondents further urges that the
commission having been accepted by the defendant-
appellants they cannot now question it. There is

commission or agreed to having one issued. . A}ltka

they did was to accept Lala Joti Parshad after the

death of his father as a suitable -person -
work which the Court had  decided
Commissioner S

The most material point in t
a certain document had been. sign

nothing whatever to show that they ever aceepted ;'thp
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defondant. On this the Commissioner gave an opinion
as an expert witness which may be good or bad and
this opinion was accepted by the District Judge. The
finding as to the amount shown to be due in the
accounts is given by the District Judge in the follow-
ing words:—*“The Commissioner’s calculation is not
shown by the respondents’ pleader to be erroneous in
any way.”’ We are of opinion that section 75 defines
clearly the circumstances under which a commission
may be issued, and Sangili v. Mookan (1) explains
that it does not authorize a Court to delegate to a
Commissioner the trial of any material issue which
it is bound to try. We find, therefore, that there has
been a grave irregularity in the issuing of a com-
mission at all, that the Distriet Judge has not done-
his duty, inasmuch ashe has not come to an indepen-
dent finding on the material issues in the case, that
the . findings, such as they are, are mot based on the
evidence on the record, and that so far as the District
Court is concerned the case has not been tried at all.

Counsel for the appeliants states that his clients
never questioned the correctness of the acerunts and do
not questicn them now, and that if their liability be lield
to be proved a decree should be passed against them
for the total amount elaimed. The necessity, therefore,
for examining the accounts in order to see what
amount is due wholly disappears, even if the defen-
dants or any of them be held to be liable, and what

is required is a clear finding on the varions material
issues. ‘

We remand the case to the District Judge for a
decision on the merits, wholly independent of the
‘Commissioner’s report which should be entirely ignored.
It is unneeessary for us to frame any fresh issues as

those framed by the trial Court are correct and
exhaustive. , -

A. R.

~ Appeal accepted : case remanded.

(1) (1892) I L. R, 16 Mad, 850,



