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APPELLATE CIVIL.

Before My, Justice Le R vgsignol and Mr.Justice Campbell,
GURCHARAN SINGH (PrarsTizr) —dppellant,
- DOrsus

SHIBDEV SINGH AxD oTHERS (DEFENDANTS)—
-~ Respondents. )
Civll Appeal No. 8387 of 1917.
Oivil Procedure Obde, Aot V of 1908, eections 96 (3}, 100, 104 (2)

Order XX 11T rule 8 andOrder XLILI, ruls I{m)—Adppeal from deoree- -

passed -in accordance with the terms of 6 compromise nolwithstandihg
-objestions by some of the parties—whether competent.

Two ruits were brought against S. 8. and obhers, Managers
-of the Khalsa High School, Sialkot, for possession of certain land,
the site of the <chool In one suit the plaintiff was the Mahant
of the Durbar of Ber Baba Nanak Sahib, who alleged that be had
eold the site on certain conditions which had not been fulfilled by
the defendants. In the secord suit the plaintiffs were two Puajarés
-of the same shrine, who challenged the right of the Mab:wé to
alienate the property of the Durbar. While the suits were pend-
ing in the Court of the Surbodinate Judge the defendants
petivioned the Coutt that the disputs in each case had been sattled
by a compromise.. The two plaintiff- #ujaris denied having been
‘parties to any compromise. The Subordinate Judge decided that
this was 50 and refused to vecord the compromise. -

The defendants appealed to the District-Judge, who found ‘thaﬁ'ﬂr
all the parties bad consented to the compromise and returned both

cages to the Subordinate Judge with instructions to decide them.
in accordance with the terms of the compromise. Both sets of
plaintiffs appealed to the Chief Court, and the Chief Court directed
the District J udge to dispose of the cases himself by recording the
«compromise and passing decrees in accordance with ib. This was

done and the plaintiffs then appealed to she High™ Court .against

‘the decrees of the District Judge. =~ -
Held, that the order of the District dudpe

reversing the order of the first Court refusing to rec

ander section 104 (2) -of the Code of Civil Procedure. -

 Held also that a decree, passed in accordance with a compros
miise under Order XXIII rule 8, is one passed « with the consent

of the patties » within the meaning of séction 98 (8) and therefore

no appesl Hes, from such a deeree. -

Ayyagare v, Kovvur (1), and Remuka vi-Onker {855
from.

effect that all the partias had agreed to-the compromise and
ord it was final

1921

Dec. Ts



1921
GrrecBARAN
Bixen
v,
Sympry

Sinaw,

176 INDIAN LAW REPORTS. 1 vor. 1ix

Dalip Singh for the appellants—The plaintiff™
appellants did not eonsent to the decree passed by the-
Distriet Judge, and therefore section 96 (8), Civil Proce-
dure Code, is no bar to the present appeal—Ayyagari
v. Kovvuri (1), and Benuka v. Onkar (2:. The Chief
Court when remanding the case ordered the District
Judge to record the compromise and to pass a decree:
himself instead of sending back the ease to the Sub-
ordinate Judge. There is thus orly one decree in
each of these cases, and the present appeals are from the-
orders of the District Judge recording a compromise,
They are therefore not barred undersection 104 (2).

Tirath Ram for the respondents—An order record-
ing a compromise is appealable under Order XLIII,
rule 1 (m). There is only one appeal from such order
and no second appeal is competent, see section 104 (2).
The plaintiffs cannot in second appeal attack the order
of the District Judge recording a compromise, and canx
not, therefore, challenge a decree passed in accordance
with the terms of the compromise. ‘The appellants
are in reality frying to get a second appeal from
an order, and this is strictly forbidden by the Code of
Civil Procedure. dyyagari ». Kovvuri (1) is not a
correct exposition of law.

" Dalip Singh replied,

Second app-al from the decree of P. L. Barker,
Esquire, Disiriel Judge Sialkot, dated the 31st July
1917, reversing that of Mir Ibad Ullah, Subordinate
Judge 1st Class, Sialkot, doted the 26th June 1916 and
dismissing plantiff’s swit. ‘

- The judgment of the Court was delivered by —

OsumpeELL J.—'This judgment will dispose of ap-
peals Nos. 8357 and 3388 which have been referred.
to a Division Bench for disposal on account of the law-
point involved. :

Two suits were brought against Sardar Shibdev
Singh and others, managers of the Khalsa High School,.
Sialkot, in respect of 54 kanals 11 marlas of land

_the site of the High School . In one the plaintiff was
Harnam Singh, Mahant of the Durbar Ber Baba Nanak -

"7 (1) (1914) 6 Indian Cases 66, (2) (19°4) 46 Indian Cases 775,
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Sahit. Healleged that he had Leen induced to part
with the land, which originally belonged to his shrine,
under false pretences, that the defendants had not ful-
filled an agreement to give other land in exchange for
it, and that they should be dispossessed. The plaintiffs
in the second suit were Hazura Singh and Fateh Singh,
two pujaris of the same shrine. They also sued for
dispossession of the defendants, and they further chal-
lenged the right of Mahant Harnam Singh to alienate.
Mahan: Harnam Singh as a defendant admitted the
claim of these plaintiffs, but the other defendants con-
tested both suits.

'I'he suits were in the Court of the Subordinate
Judge. On the 2nd May 1916 two of the contesting
defendants, Shibdev Singhand Gurbakhsh Singh, peti-
tioned the Court that the dispute in each case had been
settled by oral compromise. Harnam Singh and Fateh
Singh denied having been parties to any compromise
and, after framing an issue on the point and recording
evidence, the Subordinate Judge decided that Harnam
Bingh and Fateh Singh were mneither preseat nor repre-
sented when the alleged settlement was arrived at, and
that they had not ratified it subsequently. Aoccordiagly
he refused to record the compromise. :

Shibdev Singh, Kharak Singh and Gurbakhsh Bingh
appealed to the District Judge, who found that
there had been a valid compromise to which all parties
to both suits had assented, set aside the order- of the
Sabordinate Judge, and returned both cases with instruc-
tions to him to decide them in~ sacordance  with the
compromise, the terms of which he held to be those
stated by Shibdev Singh and Gurbakhsh Singh in their
petition. ‘ I '

Both sets of plaintiffs appealed again to the Chief
‘Court. The learned Judge before whom the appeals
were placed held that no appeals lay by reason of -see-
‘tion 104 (2), Civil Procedure Code, but in €
Tevisional powers set aside the District Ju
reémand and directed him to dispose of the cases hims
by recording the' compromise and passing - deorees ‘in
aceordance with it.
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This accordingly was done, and the plaintiffs have
appealed onee n:ore to this Court against the decrees of
the District Judge. :

The first point for decision is that dealt with in the
order of reference to a Division Bench, whether or not
the appealsare barred by section 96 (8), which lays
down that no appeal ¢hall lie from a decree passed with
the consent of parties.

The learned counsel for the plaintiffs has com-
menced by pointing ocut that section 875 of the old
Code of Civil Procedure has not bezn reproduced in en-
tirety in the present Code and by distingunishing certain
early authorities on that ground. Section 8756 ran as
follows 1=

¢ 1f a suib be adjusted wholly or in part Ly any lawlul agree~
ment or compromise or if the defendant satisfy the plaintiff in -
respect to the whole or any part of the matter of the suit, such
agreemeant, compromise, or satisfaction shall be recorded and the
Couryp shall pass a decree in accordance therewith so far as it re«
lates to the suit, and susk deeree shall be finai so far as ‘£ relutes to
80 muc’ of the subject matter of th: suit as is dealt with by the
agreement, compromise or satisfaciion.

This section, with the words italicised omitted,
with the substitution for the first four words of the
words : “where it is proved to the satisfaction of the
:Court that a suit has been,” and with one or two other
nuimportant verbal alterations appears in the 1908
Code as rule 8 of Order XXIII, ‘ o

The portion italicised has been replaced by section
96 (8)— '

“No appeal shall lie from a decres passed by the Court with

. the consent of parties.””

_ Counsel next cites the discussion of the law in
Renuktv. Cnkar (1) (a case adinittedly differing “in its
facts from the present cases) to~ support an argument
that the alteration of the old 1aw has the result that
decrees made in pursuance of Order XXITIT rule 8 are
nof necessarily final, and that the rizht of appeal corifer-
¥8d by sections 96 (1) and (2) and 100 is only witkhield "

(1) (1914) 46 Tndian Cases 775,
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by section 96 (3) when the decree is passed with
the consent of the parties; compromise, recording of
compromise; and deeree boing three separate proceed-
ings. He has quoted a decision of the Madras High
Court reported as Ayyagari v. Kovvuri (1), as one
exactly in point. That casc dealt with a situation simi-
lar to the present situation except that there was no
previous appeal under order XLIIT (1) (m). A written
compromise was presented to a Subordinate Judge who
recorded it and passed a decree, which the High Court
held to be in accordance with it, in the face of chjection
by the defendant that he had agreed only to exceute a
sale deed to the plaintiff outside the Court on the plain-
tiff withdrawing the suit and had not consented to a
decree being passed (as it appears from the report was
done) compelling him to execute the sale deed. The
defendant appealed unsuccessfully against the decree
to the District Judge, und then preferred a second
appeal to the High QCourt.

The High Court overruled two preliminary objec-
tions, (1) that the second appeal was in effect against
an order by the Distiict Judge, in appeal, confirm-
ing an order by the first Court recording a compro-
nise and was barred by Order XLIII, rule (1) (m)
and section 104 (2), and (2; that section 96 (3)
prohibited an appeal from a decree passed with the
consent of parties. On the first point the High Court
ruled that the first and second appeals were respec-
tively from the decree of the Subordinate Judge passed
in accordance with the compromise, after recording if,
and from the decree of the District Judge on . appeat
against the Subordinate Judge’s decree, and thal there
had been no appeal to the District Court against the
order recording the compromise. The answer to the
second objection was held to be that the decree itself
was not passed with the consent of the parties, “ but the

‘Court held that there was a consent of parties to the

terms of a compromise agréement which was recorded

and it passed a decree in accordance therewith not--

withstanding the objection of one of the parties’ "’

1) 19082 Lt s 5. o
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The appeal was then dismissed on the merits, the
defendant’s objection being dealt with in the following
terms

“ The appellant’s learned coursel oontended that under the
compromise agreement the first defendant agreed only to execute
a sale deed to plaintiff cutside the Court in censideration of the
plaintiff’s withdrawing the suit, and that he did not agres to a
decree being passed compelling bim (the second defendant {sic))
to execute such a sale deed. Whether he agreed to the Counrt’s
passing a decree, or not, compelling him to execute a sale deed i8
not relevant. The real question is whether the suit was adjusted
by a compromise, one of the terms of which was that the first
defendant should execute such asale deed and whether a deecree
com he passed in accordance with such a term. We think that
it could be done.”

Our view of the law as applicd to the facts of the
cases before us is this. Under Order XXIIJ, rule 3
the first Court had to see whether the suits were proved
to its satisfaction to have been adjusted by a lawful
compromise. There is no question of the lawfulness of
this particular compromise, but the first Court held
that adjustment was not so proved because two of the
parties had not agreed to the compromise, and it refus-
ed o record the compromise. Appeal was made under
Order XLITI, rule 1 (m), and the District Judge held
that all ‘the parties had agreed to the compromise,
and . reversed the order refusing to record it. This
order of the Distriet Judge was firal vnder section 104
{2). There was thus a final decision that all the parties
bad consented to the compromise. Again under Order
XXIIT rule 8 a decree in accordance with a recorded
compromise must follow it. There is no doubt that the
present decrees are in accordance with the recorded
compromise, which has been held finally to have been
made with the consent of the parties. Those parties
at the time of that consent must have contemplated
the issue of the decrees, which are mere formal expres-
slons of the compromise ; in that view these decrees
are decrees passed with'the consent of the parties within
“t;ge meaning of section 96 (3). No appeal lies against
them. - : IR ‘

: r D@Iip Singh for the appellants relies strongly
upon ‘the decision on the second preliminary objeetion.
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in Ayyagari v. Kovvusrt (1) and we suppose that we 1921
must be taken to dissent from it. Nevertheless the a
ultimate result of that case seems to uphold our view. USB:’;;E“K

‘The appeal failed and the learned Judges, although asked ”.
-specifically to go behind the finding of the Court which  ggrspxe
-recorded the compromise that it was agreed to by the  Sivom,
appellant, did not do sp (we have quoted the actual

words of the judgment purposely) and indeed appear

‘to have ignored the request altogether.

It will be seen also that we differ from the learned
Additional Judicial Commissioner who decided Renuka
. Onkar (2) in his interpretation of the law and we
do so with all respect for what he has written.

Mr. Dalip Singh’s further contention that under
section 105, Civil Procedure Code, if appeals lie, the
correctness of the order on which the decrees are based

can he atiacked, even if that order is not appealable,
need not be dealt with since we hold that appeals do
mot lie.

‘We, therefore, dismiss both appeals with costs.

4. R. | Apreals dismissed.

APPELLATE CIVIL.

Before Mr. Justice Broadway and Mr. Justice Mariineau,

- JAGIR SINGH (PLAINTIFF)—dppeliant, BUEE
- versus Tam, 6

Mst. SANTI (DerenDaNT)— Respondent,
Civil Appeal No. 3306 of i917.

. Custom—Succession—son and daughter in-law—Jats of Raowal,
- Taksil Jagraon, District Ludhiana—Riwaj-i-am—Onus probandis

; He?él, that the entry in the Fiwaj-i-am VO,f th
trict, being in favour of a sonless daughter-ii-1
-with a son, the onas of proving that he is entitled to

+

g
ed to the
bre hed failed

- exclusion of the daughter«in-law was on him, and-
do discharge that ongs, - 5 " T

(L} (1904) 25 Indion Casps 86, 42



