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Before Mr, Justice Broadway and Mr, Justice MarHneaii,

M OHNA M AL (D e c e e e -h o ld b e )— ig^i 
'versus — *

TULSI KAM AND EAMJT, DAS (Judgment- S ec.n .
DEBTOEs) — Bespondents.

Civil A ppeal No. 6 0 5  o f  1919.
Second appeal from order in execution proceedings concerning 

CRs. 240 — Attachment of money deposited by a mr,rigagor in redemption 
r o f a mortgage in favour oj the Judgment-dehtor— whether competent—*
Bedeniption of Mortgages (Punjah)Act, I l o f  1913^ Section lo.

M. M. held a decree against T, R. for Rs. 4,779-2-0. This 
-decree was passed hy a Subordinate Judge, In the course o£ 
executing the decree M. M . attached a, sam o f Rs S40, which 
had been deposited in the Court of the Revenue Assistant under 
the provisions of Punjab Ac% I [  of 1918, by one M. B . who 

. desired to redeem the land morfcgaj^ed by him to T. R . The 
' mortgage had been redeemed and M. B. had been g“iven possession 
. o f the mortgaged property. Objection was taken by T. R . that 
-rthis money was not attachable-— swition 15 of the Aef;. This 

objection was given effect to by the exectifcing Court and upheld 
by the District Judge. In the High Court it was urged that 
no second appeal was competent as the order refusing atfcachmenfc 

, of the sum of "iis . 240 must be taken to be a decree in a small 
.cause o f a value und«r Rs. 500.

Held, that in determining whether x second appeal lies 
against an order passed in execution proceedings, the amount 

.o f the subject-matter of the suit ynd. not the amount sought 

.to be recovered in execution must be taken into consideration.
Khazan Bingh v. Khushal Singh (1) and Mu’Oula Ammal 

"V. Mavtda Maraooir [2], followed.
I ltld  alsOf that the piovisions of section 15 of Act I I  of 

1913 are primarily for the protection of the person depositing 
'the money. The dep'^sitor M B., having been given possession 
o f  the land, the money became the property of the judgment- 
debtor, and was therefore attachable in execution of a decree 
..against him.

Miscellaneous second apreal from the order o f  
M ajor F. C. Nicolas, Disfrioi Judgp, Ffrozepore, dated 

dhe IMh March 1919, affirming that of H, B. Anderson^

(1) 29 P. R, 1902. (2) (i906) I. L. E. 30 Maj. SIS,



ISSl Esquire, S'ulordwafe Judge, 1st Class, Feroisepore^
M oh^M al SOih July 7918, releadng money from attach--

p. weiit.
Txjisi Ram. Pakie  Chand, For Apj^ellant-

Nemo, Por Respondents,
The judgment of the Court was delivered by—
B roadway, J . -  The appellant Mohna Mai held a- 

decree against Tnlsi Ram, etc., for Es. 4,779-2*0. This 
decree had been passed by a Subordinate Judge. In the 
course of executing this decree Mohna Mai attached a 
sum of Bs. 240 -which have been deposited in the Court 
of the He venue Assistant, under the provision of Act I I  
of 1913, by Miran Bahlish who desired to redeem the land' 
mortgaged by him to Tulsi Kam, etc. It appears that 
the mortgage had been redeemed and Miran Balihsh 
had been given possession of the mortgaged property. 
Objection was taken by Tulsi Earn, etc., to the effect 
that this money was not attachable in view of the pro
visions of section 15 of Act II of 1913. This objection- 
was given effect to by the executing Court whose de» 
oision was upheld on appeal by the District Judge. 
Mohna Mai then preferred a second appeal to this Court 
through Mr. Fakir Chand which came up before Eatti- 
gan, J.j on the 10th July 1919. Objection was taken on 
behalf of the respoi.dents that no second appeal was- 
competent as the order refusing attachment of the sum 
of Bs, 240 must be taken to be a decree in a small 
cause of a value under Es. 500. Eattigan, J., by an 
order, dated 11th - uly 1919, referred the case to a Divi
sion Bench for decision both as to the competency o f 
the second appeal and on the question whether the sum 
of Es. 24:0 referred to was liable to attachnaient.

Before us the appellant has been represented, b y  
Mr. Fakir Chand. The respondents though served are- 
absent, their former Vahil Mr. Durga Pas having sent 
in a withdrawal slip. After hearing Mr. Fakir Chand 
we are of opinion that a second appeal is competent and; 
that the sum of Es. 240 in que'stion is liable to attach
ment. In Khazan Singh v. Khushal Singh (1) it was 
held by Eeid, J., that where an appeal from the d.eoree- 
in the original suit lay to the Divisional Court, the-
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appeal from an order in execution of tliat decree lay to 
the same Court. Tliis view is further supported "by a 
decision of the Madras High Court in Mamda Ammal 
Y, Mamda Mara coir (1) where it was held that in deter
mining whether second appeals lie in such cases in exe
cution proceedings, the amount of the subject-matter of 
the suit and not the amount sought to be recovered in 
execution must be taken into consideration. With this 
view we are in accord. Further, the execution proceed
ings were beinr̂  taken in the Court of the Subordinate 
Judge, and an appeal from an order passed by a Sub
ordinate Judge would lie under section 39 (Is (a) of the 
Punjab Courts Act to the District Judge, and in fact 
the appeal in this ease was lodged in the Court of the 
District Judge. A  second appeal is therefore compe
tent.

Coming now to the second point. It seems to us 
that the provisions of scction 15 of Act II of 1913 are 
primarily for the protection of the person depositing the 
money, and that the intention of the Legislature was 
th.at the money deposited under the provisions of this 
Act should be exempt from attachment in execution of 
a decree against the depositor. In the present case, the 
depositor Miran Bakhsh had had his mortgage redeemed 
and had been given possession of his property. The 
money thus belonged to Tulsi Ram, etc., and wo are 
unable to see any reason for thinking that it was not 
attachable as such.

W e accordingly accept this appeal with costs and 
declare that the sum of Rs. 2^0 in question is liable to  
attachment in the decree passed in Mohna Mar& 
favour.

A. E.
Appeal accepted.

m i

M oH N i M al

V.
T ulsi R a m «-

(1) (1906) I, L. B,. 30 Mftd. 212.


