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APPELLATE CGIVIL.

—

Before Mr. Justice Wilberforce and Mr, Justice Ahdul Qadirs
BUR SINGH anv aNoTHER—(DEFENDANTS)

A ppellants,
versus
HAZARA SINGH AND OTHERS
(PLAINTIFES), > Respondents.

KHUSHAL SINGH (DEFENDANT) J
Civil Appeal No, 850 of 1913,

Limitation—Susé by minor soms for the wsual declaration in
respect of a sale of amcestral properiy by their father—yart of the
price being the money due on morigages effested more than 12 years
before suif— H'hether plaintiffs can geb any lenefit from the fact
thata brother of the vendor esisted ol the time the mortgages wore
made~—=also whether the sale should be upheld because it could not be
challenged in respect of the greater purt of the consideration.

The sons of K. 8. (minors) brought the present suit on 12th
February 1916 for a declaration to the effect that a sale of ances~
tral property by their father K. 8., effected on 15th June 1903 for
Rs. 5,600, should not affect their reversionary rights. The sale-
price inclnded Rs. 8,927-12-0, due on previous mortgages effected
in 1897-1901, ¢.c., more than 12 years before the institution of
the suit. K. 8, had a younger brother A'a Singh, who was born
in 1885, but the plaintiffs were not born when the mortgages were
effected. The first Ccurt held that the mortgages were not open:
to attack at the time of suit and granted plaintiffs a declaration
that they eould obtain possession after their father’s death om
payment of the mortgage money, Rs. 3,927-12-0. On appeal
the District Judge held that the suit was not baired by time in

respect! of the mortgages and he granted plaintiffs a deerce for
the whole of their claim.

Heid, that the law presumes that a subsequent vendee ine
tends to keep alive a subsisting mortgage for his own benefit,
and this presumption applies very strongly in tbe Punjab where
a vendee, dealing with slippery customers such as the Punjab
agriculturists and ihreatened always by collusive suits by rever-
sioners, would always wish to keep alive previous mortgages for
his own benefit, and this applies equally to mortgages in favour
of the vendee hirself as to those which the vendee has to redeem
by the terms of the sale-deed.

Gokaldas v. Puranmal (1), and Glhanya v. Paundit Chhejju
Ram (2), followed. Mokesk Lei v. Mohant Bawan Das (3),
referred to. ,

(1) (1884) LL.R. 10 Cal. 1085 (P. C.). (2) 38 P. R. 1804, .
(8) (1883) LL.R, 9 Cal, 961 (P. C.) '
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Beld also, that the plaintiffs conld gain no benefit from the
fact that the vendor’s brother Ala Singh’s time for challenging
these mortgages had not expired and “that the suit was clearly
barred by fime in respect of the mortgages.

Lachman Das v, Sundar Das 1), Khiali Ram v. Culab Khan
(), Rarindar Singh v. dldal Ghani 3) and Chanda Singh v.
Mukand Singh (%), followed.

Held further that, it having been found by the District
Judge that the vendees took advantage of the yonth and inexpe-
rience of the vender and that all the transactions were suspicious,
this was not a case in which the Court should uphold the sals mere-
ly because it was held to be good to the extent of Rs. 3,927-12-0
out of Rs. 5,000. There is no hard and fast rule on this
subject.

Wadhawae Mal v. Wadlawa (), and dis Gankar v, Makandos
(6), referred to.

Second appeal from the decree of T. P.- Ellws, Fs-
quire, District Judge, Lahore, dated the Ist February
1918, reversing that of Rai Bahadur Lala Rallia Ram,
Subordinate Judge, 2nd Class, Luhore, dated the 28tk
September 1916, dismissing the claim,

MumaMMaD Rarr anDp Tek OHAND, for Appellant.
Gavrar Rar axp Dev Ras SBawaxnsy, for
Kespondents.

The judgment of the Comt was delivered by—

‘WILBERFORCE, J .—The plaintiffs in this case are
tbe winor sons of one Khushal Sizgh. They sued
for a declaration that a sale of 420 Kanals for
RBs. 5 000, effected on the 15th June 1905 should, not
affect their reversionary rights. The first Court follow-
ing, Khieli Bam v. Gulab Khan (4) held that mortgages
amounting to Rs. 3,927-12-0 were no longer open to
avnck and dismissed plaintiffs’ suit with regard to
these items. It gave the plaintiffs a declaration that
they could obtain possession after their father’s death
on payment of the mortgage muney.

On appeal the District Judge has taken upon
himself to dissent from Khiali Ram v. Gulab Khan
(4) although it is a Full Bench judgment of this

—

(1) (1929) LL.R.1 Lah. 558, 1(4) 61 P.W. R. 1915,
(2) 83 P, R. 1911 (F. B.) (3) 8 P. R. 1908
(3) 25 P. R. 1017, (6) (1919) 6 Tndian Cases 984,
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Court and has been subsequently followed. He has
also attempted to distingmish it on the ground that
the mortgages in this case did not merge in the sale.
Further he has beld that the suit anyhow is within
limitation inasmuch as at the time of the sale Khushal
Singh had a minor brother Ala Singh who was alive when
the mortgages were effected and competent to contest
them, and that this being the case the plaintiffs who are
after-born sons could tack on the unexpired portion of
his limitation. The appeal of the plaintiffs was, there-
fore, accepted and the suit decreed in its entirety.
Against this decision the defendant-vendees have pre-
ferred a second appeal.

We may state at once that in our opinion
Khiali Bam v. Gulab Khan (1) correctly lays down the
law. 1t has been subsequently followed in other judg-

ments of this Court, e.g., Rajinder Singh v. Abdul

Ghant (2) and Chanda Singk v. Mukand Singh (3).
The District Judge obviously acted contrary to law

in refusing to follow a Full Bench judgment of this

Court. We next consider that he has heen guilty of
misinterpreting the law in holding that the previous.
mortgages executed befure the birth of the plaintiffs
and now mnot open to challenge on the ground of
limitation did not merge in the sale. The Distriet
Judge's decision folluwed in part a Privy Council
judgment Mohesh Lol v, Mohant Bawan Das (4) which
lays down tbat the merger of mortgages in a subse~
quent sale deed is a question of the intention
of the partiesin ecch case. The views of their Lord-
ships were somewhat meodified in Gokal Das v.
Puronmal (5), in which it is held that the law
presumes that the subsequent vendee iniends to keep
alive a subsisting mortgage fcr his own benefit. This
view of the law has been followed by this Court in
Gharaye v. Pandit Chaiju Ram (6). It is evident that
a vendee in this Proviner dealing with slippery cus-~
tomers such as the Punjab agriculturists and threatened.
always by collusive suits by reversioners would al-
'ways wish to keep alive previous mortgages for his

(1) 83 P, R.19i1 (F. R,). (4) (1688) Tj L, R, 9 Cal, 861 (P7C)
(2) 25 P, R. 1917, {5) (1384) I} L. 210 Cal, 1035 (FeC,)
(3) 61 P, W. R, 1815, (85 38 PR, 189%
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own benefit. The presumption, therefore, held to exist
by their Lordships of the Privy Council applies, in
our opinion, very strongly to this Province. We
can find no force whatever in the attempt of the
District Judge to distingnish between prior mort-
gages executed in favour of a subsequent vendee and

those which the vendee hasto redesm by the terms
of the sale-deed.

There remains the question whether the minov
plaintiffs in this case were competent to challenge the
prior morigages executed as they were more than
12 years before this suit. The view of the Lower
Appellate Court that the plaintiffs would gain any
benefit from the fact that Ala Singh's time for chal-
lenging these mortgages had not expired is plainly
incorrect. The point Lardly requires any authority
but a clear anthority on the point is Lachman Das
v. Sundar Das (1). Counsel for the respondent attempt-
ed to axgue that as Ala Singh was still a minor time
was not yet running as against the mortgages. This
is clearly a fallacious view of the law. The opinion
of the District Judge if correct would involve the
intolerable inconvenience of asccumulated successive
disabilities, which, for an interminable period, might
subvert titles apparently well established, and pro-
duce the most ruinous instability.. We hold, there-
fore, that on every legal point discussed the Dis-
trict Judge has taken erroneous views.

The only other point involved is whether the sale
transaction being good to the extent of Rs. 8,927-12-0,
out of Rs. 5,000 should be wupheld in the whole or
whether the plaintiffs should have a right of ob-
taining possession on paying the money due. Mr.
Tek Chand for the appellants cites Wadhawa Mal v.
Wadhawa (2) and 41 Gauvhar v. Mokanda (3) in favour
of the view that the whole transaction should bhe
upheld. There is, however, no lhard and fast rule on
this subject and in the present case we do not think
that Mr. Tek Chand’s contentions should be accepted.
It has been found by the lower appellate Court that

(1) (1929) I, Li R, 1 Lah. 668 (2)8 P, R. 1908,
" (8) (1910) 6 Tndian Cases 934,
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the vendees took advantage of the youth and inex-

perience of the vendor and that all the transactions are
suspicious.

In these circumstances we accept the appeal and
resizore the decree of the first Court. Parties can bear
their own costs in all Courts.

A.N. C, .
Appeal accepted.

APPELATE CIVIL,

Before My, Justice Broadway and My, Justice Martineau,

Mussammat JIND KAUR AND oraErs (DEFENDANTS)
Appellants -

versus

INDAR SINGH axp OTHERS (PLAIMIFFS)
Respondents.

Civil Appeal No. 252 of 1819,

Sucoession—Murderer and Fis son excluded from succession to
property of the deceased— Public Policy.

Held, that when a person has been murdered with the sole
object of securing his property, the murderer as well as his son
is excluded from inheriting the property of the deceased, notwith-
standing that 1if is ancestral property, as their succession would be
opposed to public policy. The murderer’s right in such a case is
~swept away and with it 1s carried away the right of every one who
cclaims tAro2gk and not merely froz him.

Mukammad Khan v. 8&s Bano (1}, and FVedanayoga v.
Vedammal (2), followed. :

Sadka Singh v. Seerctary of State (8), distinguished.

Roda v. Harnam (Y), Mussammat Shas Khanawm v, Kalandhaor
Khan (5), Soné Fam v. KEankaiya Lal (8), Sreewutty Manokarani
Debi v, Haripada (1), Gangy v. Chandrabhagabai (8), Nilmadkab
Mitéer v. Jotindra Nath (9), and Sundiwr v. Saliy Ram (10),
.Gour's Hindu Code, page 921, and Trevelyan’s Hindu Law,

- -pages 357 and 412, referred to.

(1) 41 P, R: 19¢8. (6) (1918) L. L, R. 85 AlL 227 (P.C).
(2) (103) L L. R. 27 Mad. 591, 600.  (7) (1814) 24 Tndian Cases 811 (B. C.),
(3) 18 P. R. 1908 (F, B.). (8) (1907) 1. L. R. 32 Bom, 276,

(4) 18 P. R. 1895 (F. B.). (9) (1918) 17 Cal. W. N, 841,

(5) 74 P. R. 1900, (10) 26 P. R. 1611 (F. B).
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