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Before Mr. Justice Scott-Smith and Mr. Juetice Harrison.

OHDHA, &o. — (Defendants) — JjpjDeZZflni?5,
Jany. versus

"ASAj &c,— (PLAxmn^vs)—Bespondents,
Civil Appeal Na. 914 of 1919. .

JurisfUcHon {Civtl or Hsvenne)— quiStion whether occupami/ 
tenants have lost iheir rights o f  occ%pmey decided in a Ciml suiti 
though eccchmvdy triable hy ,i Bevenue Gimrt— fippeal to Sigh, 
Ponrt—prt>ppr procerhire—'PunJah Tentncp Aetj X F T  of 1887^ 
Section 77 '3) {d] and provis's a>j.d seeiion M)0 (S).

The plaintiffs sued on the allegatlcn that they were in posses- 
eion of the land in suit till 8th April 1916, under a lease granted 
by the occupaucj tenants, defendants 17— 20  ̂for ten years and that 
they were wrongfully dispossessed by the proprietorsj defeadante 
1— 16, and they claimed to recover possession aiid the sum o f Hs. 38 
on account of damages. The defendant'proprietors pleaded that 
the occupancy tenants had lost their rights of occupancy in accord­
ance "with the conditions set out in the Wajih-uUarz. This wag 
decided against them by the first Court which granted plaintiffs 
a decree for possession of the laud and this decree was upheld by 
the bistrict Judge on appeal. The defendant-proprietors appealed 
to the High Court.

Ueldj, that having regard to the promo to section 77 o f the 
Punjab Tenancy Act the lower ('ourfcs bad no jurisdiction to 
decide the question whether the occupancy tenants had lost their 
occupancy rights under the terras of the Waji6’-ul~ar$ or not.

The High Court consequently accepted the appeal and directed 
under section 100 of the PnnjaW Tenancy Act, that the decree 
of the Munsif be registered as that of an Assistant Collector of 
Ihefitst grade, and that the appeal be returned by the District 
Judge to the appellants to be presented in the Court of the Col­
lector.

Secoand appmljrom the decree of F. W. Kem away, 
JSsquire, D istticf Judge, Boshiarpm% dated the 16th 
January 1919, affirming that of Sayad M sar Kutah, 
Munsif, 1 st Glass, Vna, District JSoskiarpur, dated 
the 1st August 1918, decreeing the claim.

Stjndar Das, for Appellants.
0. L, Gulati, for Bespondents.
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The order of Sir Henry Rattigan, G, J,, dated 20t/i 1%%%
October 1913, referring case to a Division Bench—

Defendants 1—16 are tlie proprietors of the land in 
■suit, defendants 17—20 are occupancy tenants thereof, 
and plaintiffs allege that they were in possession of 
the land till 8th April 1916, under a Jease granted by 
the occupancy tenaats to them selves for a period of ten 
years. Plaintiffs’ further allege that they were wrong­
fully dispossessed of the land and ejected therefrom by 
the proprietors; and the present suit is to recorer 
possession and the sum of Rs. 38 on. account of damages 
alleged to have been caused to their cotton field. The 
first Court granted plaintiffs a decree for posses?;ion of 
the land, and this decree was upheld by the District 
Judge on appeal ^

The first ground of appeal urged before me 
is that the Oiril Courts had no jurisdiction to 
entertain the suit which was one falling under 
section 77 (3) (p) of the Punjab Tenancy Act and 
as such cognizable by the Bevenue Courts only. The 
District Judge has held on the authority of Kesar 
Singh v. Mangal Singh (I) that the plaintiffs are in 
no sense the tenants of the proprietors, and that the 
suit is therefore one cognizable by the Civil Courts.
The ruling referred to is that of a Division Bench 
and undoubtedly supports the District Judge’s view.
But it is ursred before me that the learned Judget 
who decided it overlooked the provisions of section 
58 (2) of the Punjab Tenancy Act, ^and reference 
Is also made to the ruling of Sir Michael Fenton,
Financial Commissioner, which is reported as IFamwa 
Bingh v. Maham Bingh (2). As ai present advised 
I  am inclined to think, though with every 
deferencej that the ruliag of the Division Bench 
o f this Court is open to question, and I  accord­
ingly refer the point to a Division Bench for 
consideration. There are two subsidiary questions 
involved in the case, (1) whether it is open to the 
Civil Courts, even if they have jurisdiction to entertain 
the claim, to decide the question whether tEe oceppancj' 
rights originally enjoyed by defen^nts 17—20 had 
terminated, and (2) .whether the lease granted h jth e  
occupancy tenants for a peri(^ is m vahi
under the provisions of seetion 58 of the Act These
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M2& questions misjlit also be decided, if necessary, by the 
Division Bench.

The judgment of the Division Bench was delivered
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Scott-Smith, J.—The facts of the case out o f 
which the present second appeal arises are given in 
the judgment in Chambers of E-attigan, 0 . J., of 
the 20th"October 1919, by which he referred the case 
to a Division Bench, The questions for our consider­
ation are;—

*1) Whether the plaintiffs who claim to hold 
under a lease from the occupancy tenants of the land 
in question are tenants of the landlords, defendants
appellants, (2) whether it is open to the Oivil Courts,
even if they had juris Jiction to entertain the claiii\ 
to decide tlie question whether the occupancy rights 
originally enjoyed by defendants 17 — 20 had ter mi- 
Dated, and (3) whether the Civil Courts can decide
the question whether the lease granted by the occu­
pancy tenants for a period of ten years is invalid 
under the provisions of the Tenancy Act.

In Kesar Singh v. Mangal Singh i l )  a Divis on 
Bench of the Chief Court held that the lessees of land 
held by occupancy tenants are not themselves the 
tenants of the landlord, but a contrary view was held 
by Sir Michael Eenton, financial Commissioner, in 
the case reported as Wasawa Singh v. Mahana idingh 
(2). We do not find it necessary to decide at present 
which of these views is correct because, in our opinion,, 
it was not open to the Civil Courts to decide whether 
defendants 17 —20 had lost the occupancy risfhts which 
they originally had in the land, having regard to the 
proviso to section 77 3̂) of the Punjab Tenancy \ct, 
which lays down that where in a suit cognisable by 
and instituted in a Civil Court it becomes necessary 
to decide any matter which can under this sub-section 
be heard and determined only by a Eevenue Court, 
the Oivil Court shall endorse upon the plaint the 
nature of the matter for decision and the particulars 
Required by Order V II, rule 10, Civil Procedure Code, 
and return the plaint for presentation to the Collector. 
The proviso aiso lays down that on the plaint being

(1) 84 P. K, 1913̂  (2) 1 P. W. B. (Bev.) 1916. '
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presented to the Collector, the suit should be heard 1922 
either by him or by an Assistant Collector of the first 
grade according as the value exceeds Ks. 1,000 or not.
Now a suit by a tenant to establish a claim to a right 
of occupancy, or by a landlord to prove that a tenant 
has not such a right, is exclusively triable by a 
Be venue Court under section 77 (3) (t/) of the Punjab 
Tenancy Act.

In the present case th,e landlords allege that the 
occupancy tenants have no longer a right of occupancy 
in the land in qaestion they having lost that right In 
accordance \iith the condition appearing in the Wajib* 
ul-Arz. It was, therefore, necessary to decide in the 
present case wIjether the occupanoy tenants had lost 
their right or not. Issue No. 4 was accordingly framed 
by the trial Court. The trial Court and the District 
Judge concurrently held that the occupancy tenants 
had not lost their right ; in other -words, that they 
had a subsisting right of occupancy. This, in our 
opinion, was a matter which they had. no juris diction, 
to decide having regard to the proviso to section 77-

We, therefore, accept the appeal and direct in 
accordance with the provisions of section 100 (S) o f  
the Punjab Tenancy Act that the decree of the Munsif, 
first class, dated 1 st August 1918, be registered as 
that of an Assistant Collector of the first grade in. the 
district of Hoshiarpur, The records will therefore 
be returned to the District Judge who will return the 
appeal filed in his Court to the appellants in order 
that they may institute it in the Court of the Collector..
Costs in this Court will be costs in the case.
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