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Before Mr. Justice Chari,

KHATIZA BEE BEE.

.

I. E. ABOWATH AND SEVEN OTHERS.*

Avbilration dct (IX of 1899, section H—Rules and orders of the High Court,
Crapler XXXV, RulesU ansd 9—=Non-compliance with provisions of et and
requivementsof rufes for filing award, effect of—Appearance of parly o
legnl nolice whether cures irvegularitivs—Colrfs inlerent power  for
dirccling proper procedure—Limitation.

Held, that whaere an award is forwarded to the Court for filing without
compliance with the provisions of the the Indian Arbltration Act and the
requiremants of thrz rules of thz Coart as to issuz of uotices to parties by the
arbiirators and as to the filing of copies of such notices and of the proceedings
of the arditrators, tha Ragis'rar acts withoat jurisdiction in filing suchran award
and in issuing notice to pacties, Thzappaurance of aparty in answer to such
matice cannot bz haldl tolexbisz it and the guastionr whzther tis abjectioas to
the award shoald bz disallawed as baing time-barred cannot ba gane into. The
Court in the exsrcise of its inerent jurisdiction is bound to take steps to rectify
mgtters and to direct the return of the awardto ba filed according to the proper
procedure: The pendency of the infructuous. proceedings will save
fimitation.

Ralyonwala—for the Arbitrators.
Keith—for the Petitioner,

8. N. Sen—for the 2nd Respondent.
Doctor—rFor the 1st and 3rd Respondents.

- CHari, J.—In this case an award was delivered
by eertain arbitrators. On the 31st of May 1926 the
award was sent by Mr. Patker on. the instructions
of one Voraji to' the Court, with a noteto the effect that
theaward be fizld in Court. It was not accompanied
by atranslation of the award, but it was accompanied
by Rs. 100 the translation fees. That letter was
feceived in Court on the Ist of June 1926, After a
great deal of delay due to want of translation and
the raising: of a question whether it is necessary to
have a stamped application for. the purpose of filing the
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award, the Daputy Ragistrar on the 8th of May
1926 madsanote that the award was 2t accompanied
by copies of the notices issuzd by thz-arbitrators
to ths parties in -compliancs -with the rqu‘fe‘n >nts
of section 11 of ths Indian Arbitration A%, as
required by Rule 1. After mikinz a note to “Trat
effact the Rzzistrar passsd the following order 1—=-
“Issuz notics uader Rule 9 to the parties for 26th
July 1926 by which date applications to remit or set
aside thzs award mast b: preszateld” Ths lelter
forwarding thz awird was not oaly notacsondwied
by coapies of notices but was also unaccompanied
by thz prozzzdings b:lore the arbitrators as required
by Ruale 1 of th: rales fran: l ualar saction 20 of
the Arbitration Azt Oa ths 14:h of July 1925
notices wears issuzl from th: C) art and were szrved
on thz parties eithsr oa th2 23th or oa thz22ail of
of that moath, Tazszndticss wars notin caaformity.
with thz ordsr of the Razistrar, as it notifiz1l'to ths
parties that the 26th of July .was fixed for hearing
objections and also coatainzl iatimation  that
applications if any to urhit' or sct asidz the award
should bz prus nted thhm ten days after ’chV service
of the notice. This is also contrary to Rule 9 which
makes 1t obligatory on the Court to fix the tenth day
from the date of the filing the award as the day on os
betore which objections have to be filed. On the 17tk
of July the proceedings before the arbitrators were
filed Court but copies of notices ware not filed.
I am informed, and it is not denied, thatas a matter
of fact the arbitrators hwd nat ssrved any notice on
the parties as rejuired by section 11, clause (2) of
the Indian Arbitration  Act. - Oa the 26th of July
1926 Cowasjee, Sen and Banerji for the 2nd
Respondent appeared in Court and at the request of
Mr, Surridge on their behalf the matter was allowed
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to stand over for a fortnight. On the 2nd of August
1926, Mr. Banerji filed his objections on behalf of
the 2nd Respondent. It is contended before me that
the objections are time-barred. It was filed on the
2nd of August 1926 and whether the ten days be
calculated from the 20th or the 2Znd July or from
the 8th of July if is equally beyond time. Mr. Sen
who appeared for the 2nd Respondent does not
dispute this but he challenges the whole proceeding
and draws my attention to certain trregularities and
illegalities. His frst objection is that Rule 1
coutemplates that all the arbitrators should join in
forwarding the award to the Court whereas the award
in this case was forwarded by Mr. Patker on behalf
of a single arbitrator. This in my opinion is not a
sound objection and any one arbitrator can on behalf
of himself and the others send the award to the
Court. Such a procedure is a sufficient compliance
with the provisions of the Act. His next objection
is that no notice was served by the arbitrators as
required by section 11, clause 2. This in my opinion
is a fatal objection. The object of that provision is
to give timely notice to the parties of the filing of
the award. Rule 1 of the rules of the High Court
enables the Registrar to file the award only when
the award is accompanied by copies of the notices.
It is argued by Mr. Keith that the conduct of the
2nd Respondent in subsequently appearing in Court
isa waiver of the notice. It is true that in response
to the notice issued by the Court he appeared,
but this cannot be deemed to be a waiver
of antecedent irregularities. Itis only when all the
provisions of the Act and the Rules are complied with
that the Registrar is enabled to file that award and
issue notices. When they have not been complied

with he can neither file the award nor issue
13

173

1627
KHATIZA
BEE BEE

o,

I.E.
ABOWATH
AND SEVEN

OTHERS,

[

CHARL, [,



174

1927
KHATIZA
Bre BEE

.

LE.
ABOWATH
AND SEVEN
OTHERS.

CHARY, J.

INDIAN LAW REPORTS. {VoL. V

any notice. The issue of the notice i1s beyond his
jurisdiction and the appearance of the party in answer
to such notice cannot be held to legalise it.

The position is therefore this. The objections
filed are undoubtedly time-barred but there has not
been a proper filing of the award. The provisions
of the Act and the requirements of the rules must
be complied with before the Registrar can file the
award. It is only when the award is legally and
properly filed that it will be cxecutable as a decree.
Even if, at this stage, I disallow the 2nd Respondent’s
objections on the ground that they are tume-barred,
all these irregularities will have to be enquired into,
when the award is sought to be executed as a decree.
In my opinion these are valid and insupecrable
objections. When the attention of the Court is drawn
to these irregularities, the effect of which 1s to make
the filing of the award improper andillegal, the Court
in the exercise of its inherent jurisdiction, is bound to
take steps to rectify matters and the proper procedure is
to begin from the beginning again. I therefore direct
that the award be returned to Mr. Patker, the
advocate for Voraji, to enable the arbitrators to issue
the necessary notices before filing the award with the
proceedings and copies of such notices. As soon as
the award is filed and all the provisions of the Act
and the rules have been complied with the Registrar
will make an order to the effect that the award be
filed and thereupon he will issue notice under Rule
9 directing thz parties to file applications if any for
remitting or setting aside ‘the award within ten
days from the date of the filing of the award. No
question of limitation can arise as Article 178 of

the Limitation Act is inapplicable and, even if it

did, the pendency of the infructuous proceedings will
save limitation.



