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APPELLATE CIVIL.

Before My, Justice Manng Ba.

MAUNG TIN
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MAUNG PO HTOO.*

Civil Procedure Code {dct V of of 1908, Order 1, Rule 3—Joindcr of partes—
Administration suit—Claim by one party as sole heir can be foincd in
the same suit.

Wherein an administration suit in which the original parties do not dispute
one anpther’s status as heirs a person applies to be made a defendant and claims
to be the sole heir of the deceased whose estate is to be administered, so that if
his claim is established the suit would be dismissed, leld, that the Court can
allow himn {o be added as a defendant in the suit in order to prevent maltiplicity
of suits and such person need not be compelled o file a separate suit to estublish
his status,

Burjorjee—for the Applicant {Plaintiff).

Maung Ba, J.—This Civil Revision application
arises out of Suit No. 1 of 1926 of the District Court of
Hanthawaddy. That suit is an administration suit
to administer the estate of U Po Toke and Daw Lai
Mai, a Burman Buddhist couple who died within five
days of each other. According to the plaint, the
couple died childless. If that allegation be true, then
six relations of the husband and wife will be the heirs.
The plaintiff claims to be one of those relations and
brought a suit against the other relations for the
administration of their estate uring the pendency of
the suit, one Po Htoo claimed to be the adopted son of
the couple and applied to the District Judge to be
added as a co-defendant. The learned Judge granted

* Civii Reviston No. 177 of 1926 arising out of Civil Regular Suit No, 1
of 1926 of the District Court of Hanthawaddy.
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the application and ordered that he should be so
added. :

From that order this application for revision has been
filed. Inashort order the learned District Judge has
given his reasons for that action. That order reads : —
“Mr. Burjorjee’s objection that Po Htoo must establish
his status by a separate suit is not valid. This is an
administration suit and it is only right and proper that
the question of who are the heirs entitled to share in
the estate should be generally decided in the suit.
Po Htoo may be added as defendant.”

The law governing the gquestion as to who may
be joined as defendants is laid down in Order 1, Rule 3,
Code of Civil Procedure. That rule is as follows : —
“All persons may be joined as defendants against
whom any right to relief in respect of or arising out of
the same act or transaction or series of acts or transactions
is alleged to exist, whether jointly, severally or in the
alternative where, if such persons brought separate
suits, any common question of law or fact would arise.”

No doubt if the claim of Po Htoo is established, he
would be the sole heir to the estate and exclude all the
other parties in that suit. The relief claimed by the
plaintiff is a share in the estate. The question involved
is whether he 1s entitled to that relief in common with
the other defendants except Po Htoo or whether he is
not entitled to that relief as against Po Htoo. If Po
Htoo’s claim is established, the suit must be dismissed.
If Po Htoo’s claim is not established, then the suit
would have to be administered as prayed for. Of
course, Po Htoo can bring a separate suit against the
administrator of the estate to establish his status, but I
agree with the learned Judge that Po Htoo should
not be compelled to file a separate suit when the
dispute about his status can very well be decided in the
present suit. The legislature intended to prevent
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multiplicity of suits and have therefore framed rules — 192

permitting joinder of parties and causes of action Mauxe Tix

under certain circumstances. MAUNG Po
I am of the opinion that the learned District B0

Judge has exercised his jurisdiction properly and I MAU?GBA,
see no reason to interfere. The application is '
dismissed.
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Bejore Siv Guy Ruticdge, &1, K.C., Chich Jusiice, and e, Justice Duckzortfs,

KO PO YEE AND BROTHERS AND FIVE OTHERS 102
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THE CORPORATION OF RANCOON.* )

City of Raugovs Muznicipal det (Burma Act T of 1922), seetion 80 (2}—Basis of
raling of industriol properiics—" Conlracior’s lest or principle " —Letting
Tafie.

In valuing industrial properties, what is called " the contractor's test ™ has
been adopted in some cases. I is the interest on cost which a contractor would
require if he provided the land and buildings for their present occupier. Itis
some test if the place is occupiced by the owner but it is not a good test if the
place is either tenanted or unlet,

Held, that " the contractor’s test 7 as the sole basis of rating of rice mills or
any industrial underfakings capable of being let, was not safe. Where the
hvpothetical tenant theory canbe applied, it mustbe {ollowed as it is the one
contemplated by section 80 of the Act.

Kirby v, Hunslet dssessment Commitfee, LR, [1906] A.C. 43, at page 46—
followed.

The Queen v, The School Board for London, 50 .P. 419 and [18861 17 Q.13.D.
738—ruferved fo.

Abdullablioy Lalji and ethers v Excoulive Commitice, dden Scltlement, 42
Bom. 6092—distinguished. '

RuriepGe, C.J., axp DuckwortH, J.—~These six
appeals were heard together in respect of the rating
of six rice mills in the Kanaungto Creek. The main
contention for the appellants is that the Assessor was
wrong in basing his assessment on what has been

* Civil-Miscelaneous Appeals Nos, 235 to 240 of 1925,



