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APPELLATE CIVIiL.

Before Mr, Justice Seott-Smith and Mr, Justice Harrisom,

MUBAMMAD HANIF (DeFENDANT — 4 ppeliant,
versus
RATAN CHAND (PrainNiirr)— Respondent.
Civil Appaal No. 828 of 1919.

Indian Limitation dot, IX of 1908, article 120~-suit for declara-
Aion—starting point of limitation—rfresh iny ceion of rights after previous
smvasion,

R. C. brought the present snit in 1918 against M. H. for 5

declaration to the effact that he was the owner of a <hare in the
¢kamilut appertaining to Kksde No. 75. He alleged that be
purehased tne skhamifal of this KAafa from one T.on {7th Feb.
rasry 1879, In 1835 the same skanzist was sold by 1. to
M. H. defendant No. 2. In 1801 the skame/at of the village
was divided into B8 plots Jim, Sin and Tae, and in 1895 70e
was partiticned while Jrm and Sin were retained undivided as
-grazing ground. In (893 the plintiff put forward his claim to
a share in the plot Toe of the shamiiar, but the Revenue Officer
held that he was not a co-sharer ; his share in that plot was g
-Eighay, 4 kanals and it went to M. H. defendant: In 1914 fresh
proceedings for partition of the plots Jim and 871 taok place and
the plaintiff again put forward his elaim 60 a share in them. The
BRevenue Officer rejected his claim and plaintiff then brought the
present suit to establish his title.

Held, that the present sait of the plaintiff is not barred by
limitation uader article 120 of the Limitation Act; no doubt the
Adefendant’s denial of plaintiff’s title in 1895 gave him a cause of

action to sue for a declaration, but he remained in joint possession

of the undivided portion of the sbamilat and his enjoyment
.thereof was not interfered with. When fresh proceedings for
‘partition began in 1914, and the defendant again deniel pla ntiff’s
-title t7 a share, there was a fresh invasion of the plaintiff’s title
-which gave him a fresh cause of action,

Hakém Singh v. Waryaman (1), followed.

- Akmad v. Karmdad (2), Kalu v. Ram Lal (3), and Ghulom
Jlussain v. Bavfullah Khan (4), distingnished. - -

~ Second appeal from the decree of J. 4. Rogs
Esquirs, Distriet Judge, Shakpur at Sorgodhe, dated

(1) 140 P, 2, 1947, (8) 71 P. Li, B, 1918,
(8)11 P, W, R, 1808, (4) 19 P. R, 1817,
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the 9th December 1918, rerersi g thot of S'r,:ydd Nurullah:
Shah,Suto: dinate Judye. 2ud ( 1183, Sargodha, dated the:
2ud July 1918, and decrezin plaint s suit.

Morr Sagar and Bapri Das, for Appeliant.
Tex CrHAND, for kespcndent.

The judgment of the Court was delivered by—

Scort-Su11H, J.— in the suit out of which the pre~
sent secord appeal arises the plaintiff respoudent sued
for a declaration that he was tl:e ovner of a share in the-
shamilat appertaining to klara No. 76 in village Hadali.
Be alleged that he purchased the shamilat of this
ktate from one Tahir on 17th February 1871, In 1485
the same shamilat wossold by Tahir to defendant No. 2;.
appellant, whe pleaded that the plainiif’s suit was
barred by limitation. 'The trial Court dismissed the suit
on twogrounds :(— 1) that the shanidlat in question was
not sold to the plaintiff bv Tahir in 1879 and (2 that
the suit was barred by time as plaintiff’s title wa« denied
in the course of partition proceedings in 1895. The
lower Appellate Court, however held (1) that he sale to-
the plaiutift in 1879 includr d the land in disput. and (2)
that the suit was not barred by tir.e because ouly a part
of the shami/at was divided in 1895, and thereafter the
plaintiff remained in joint possession of the village
shamilat, of which the land in dispute is a part. 1t,
therefore, decreed the claim and Mubhammsd Hanif
defendant has filed a second appeal to this Court..

It is not now ccnterded that the plaintiff did not
buy the skamilat appertaining to shata No. 75 in 1879,
buu it is again urged that the present suit is barred by
time. A copy of an entry in the wajd-ul-arz, prepared.
in the settlement of .89i, shows tiat the shamila’f of
village Hadali was divided into threa plots jim, sin and

. toe and that the villave proprictors agreed that on'y foe

shouid be divided, plets jam and sin being retained
undivided as grazing grcund.  In 1895 there was a par-
tition of plot tor and the plaintiff put forward his elaim.
to a share ip it by virtue of the sale in his favour of 1879,
But on the 18th September ©£9. the revenue offio r heid:
that Le wasnct a co-sharer in the shamalat appertaining
to kka-a No. 75 and he was, therefore, not allotted ar{y
share therein. His share in that ploc was & kighas,.
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4 kanols in arvea aud it wen: to Muhammad Hanif
ard thereafter the plaintiff took no steps to esta-
blish his title In 1914 fresh procecdings for par-
titin of plots jin and sin teok place and the
plaintiff azain pnt forward his claim to a share in
them, and. because the revenue officer rejected his
.applica ion for a sha‘e he brought the pres-nt suit to
establish his title, 1¢ is admitted that the plaintiff is a
co-sharer in the shomilet independently of his claim
to a shure by reason of the stle to him in 1879. [t is also
admitted thut he has all along heen in joint poss-ssion
with other eo-sharers of plors jim and sin and is enjoyinz
grazing rights thereir. Coni sl for the appellant ci‘es
Abmad v. Kormdad (W, KEalu v Raw Lal {2).and Ghulam
Hussain v. Seifullah Kha (3) as authmiiies for the con-
tention :hat the present suit is harred hy time. Those au-
thorities are, in vur opinicn, ull of them distineuishable
from the present case b eause in those cases there was only
one invasion of the plaintitP’s rights and he bad to bring
a suit tor 1 declaration within six years of that invasion.
In Halim Singhv 1 grgamsn (4) it was held that a suib
for a declaration of uis title to immovable property by a
“person in possessi- n as praprietor is not barred if brought
within six years from the time when the defendant at-
tempts to oust him from the land althougharight to sue
the defendant who had been recorded as ownee of the pro-
perty in the Settlement Record had already accrued
and become barred  No douht the defendont’s denial of
his title in 1895 gave the plaintiff a cau-e of action to
sue :or a declara:imn, but he remained in joint possession
of the undivided plots of shamilar land and his enjoyment
‘thereof was in no way interfered with, and it was. there-
fore, unnecessary for him to bring n suit to establish his
title. He could well afford to wait until an attempt
‘was made fo deprive him of his share in those plots.
We note also that the entries in the Revenus records
have all along been in his favour.

It was ﬁointed out in Hakim Singh v. Waryaman (1)
(see page 672 of the record) that a man is not bound to

(13 11 P. W, R, 1908, -~ (8) 7¢ P, R, 1917,
{2y 71P. 4, R 1916, - - ‘ (4) 14U P, R, 1907,
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| bring a declaratory suit on any and évery possible ia-

vasion of his title, and such suits are not encouraged by
the Court unless they are clearly necessary. When the
fresh proceedings for partition began in 1914, and the-
defendant denied plaintiff’s title to a share in the shama-
lat appertaining to khata No.75 in plots jim and sin of
the shamailat, there was a fresh invasion of the plain-
tift’s title, which, in our opinion, gave him a fresh
cause of action. The reason why he brought no suit at
the time of the partition proceedings of 1895 was doubt-
less that the area then involved was very small. But
now that the defendant’s acticn threatens to deprive-
bim of his sbare in the rest of the shamtlaf, he is en--
titled, upen the fresh cause of action, to bring a suit for-

a declaration,
In our opinion, the decision of the lower Appellate:

Court is right and we dismiss the appeal with costs.
Apreal dismissed..

/MISCELLANEOUS CRIMINAL.

Before, My, Justice Martineas,

GHULAM MUHAMMAD aND oTHERS (ACCUNED)—-
Petitioners,
versus

Trar' CRC'WN—Respondent,
Criminal Miscellaneous No, 108 of 1921,

Criminal Procedure Cods, dct V of 1898, sections 342 (4) and
Bi6~application for transfer—whether an afidavit by the acoused”
cow be accepted in support of his application for iransfer. .

Held, that the provision in section 842 (4) that no oath shall
be administered to the accused has reference only to the statement
made by him in answer to questions put by the Court in accords .
ance with sub-section (1) of that section, It does not preclude-
bim from making an effidevi? in support of an application :for-
transfer under section H26, AT

Queen- Emperess v, Subbayya (1), In ‘the matler of Barkat, .
(%), and Empevor v. Bindeskri Singh (8), not followed,

(1) (1888) 1L, R.118 Mad. 451 (2) 1897) 1. L. R. 19 A, 200
“"(8) (1908) L L. R. 28 All, 851, )



