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Before Mr. Justice ScoUSmith, and Mr, Jusiic@ ITarrigon. 1921

M UHAM M AD HANIE (Dependa.nT)~dppeUant,
versus

BATAlSr OHAND (P la in iifi ')—  Bespmdent,
Civil Appaaf No. 8 2 9  of 1919.

Indian Limiiatim Set, I X  r,j 1908, article 120-^suU fnr decJara- 
J im —star iing point of limitation—fresh invision o f rights after previous 
tnvaaion,

B, C. brought the present -sDit iti 1918 against M. H, for a 
declaration to the effect that he was the owui^r of a fhare in the 
gkamilut appertaining' to Kh.sta No. 76. He alleged that he 
purchased tue sharmlat of this Khatw from one T. on 1 7th Feb- 
iTiary 1879. In 18S5 the same thctniiai was sold by I', to 
M, H . defendant >Jo. %, In- 1891 the shamtJat‘)i the vilhge 
was divided into 3 plots -Hm, Sin and Toe, and in 1893 Toe 
was partition rid while Jtm and Sin were retained undivided as 

-grazing ground. In 1895 the j*ldntiffi put forward his claim to 
■a share in the plot Toe o f the shami^at, hut the Revenue Officer 
held that he was not a co-sharer ; his share in that; plot \va? 8

■ htghm, 4 hanals and it went to M, H. defendant;' In 1914 fresh 
j>r(5ceedinws for partition of the plots / m  and Sit took place and 
the plaintiff again put forward his claim t'’> a share in them. The 
"Revenue Offioer rejected his claim and plaintiff then brought the 
present suit to establish his title. ^

Meld^ that the present suit of the plaintiff ia not barred hy 
limitation under article i 21} of the Linjitafciou A c t ; no doubt the 

‘.defendant''s denial of plaintiff's title in 1895 gava him a cause of 
action to sue for a deolaiation, but he remained in joint possession, 
of the undivided portion of the shamilat and his enjoyment 

.thereof "was not interfered with. When fre.sh proceedings for 
partition began in 1914, and the defendant again denial pla ntiff'g

■ iitle  to a share  ̂ there was a fresh invasion o f the plaiatiff^s title 
' which gave him a fresh cause o f autioa,

Hakim Singh v, Waryaman (1), followed,
Ahmad v. Karmdad (£}, Kaiu v. Earn Lai ($), and Ghnlam 

Muuain v. Bavf'nllaTi Khan (4iJ, distinguished.

Second appeal from ihe decree o f J. A, 'Mobs 
EBquifs, Distnei Judge, Shahpm at Sargaihat daUd

(1) 140 p. ti, i8 i7. (S) 7 1 P. L. a. 19id.
(i) II P, W. R, 1908. (4) 79 P. n. 1917.
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19E1 the 9th December 1918, rerersi g fhd of Say ad Nurullah
Shah, SnHf dkiate Jndije. 2nd ( hsji, Sargo(tha, fialed ih& 
Stid Juhj 1918, and decrfein plaintiff's mit.

t>. ]tlOTi S a g a k  and B a d k i  D a s , fo r  A p p e l la n t
ATAH Chand. Tek Chanb, for iies|icnuent.

The jnclgment of {lie Court was delivered by—■
Scott-Smhh, J.— in tbe snit out of which the pre* 

sent secoi.d appfal arises the plaintiff res pen dent sued 
for a declaration tliat lie was the o v n e r of a share in the 
iham,flai a pp ertaiD ing  to tlatCL Isa. 75 in villa g e  Hadali, 
Be alleged thr t he. purchnsed the shamilai of this 
Mata from one T f .h ir  on I 'tli February lb ' '.*. In 1^85* 
the same sftarnilat w p sfo ld  by Taliir to dt'fendant No. 2,. 
appellanr, pi ho pleaded that Mie plai miff’s suit was 
barred by lim ita tio n , 'ihe trial Court dismissed the suit 
on tMO grounds •«— 1) th a t the shan îlaf. in q,iesti«)n  was 
not sold to the plaintiff bv Tahir in 1879 and (2' that 
ihe f^uit was barred by time as p la in tiff ’s tit le  deuied 
in the course of partition proceedings in 1895. The 
lower Appellate Court, hovvev» r. held (1) that he s ile to 
the plaihtill in 1879 iriclud'd the land in di^put.* and (2) 
that the suit was not barred hy i ii^e because only a part 
of the shamilaf was divided in 1895, and thereafter the 
plaintiff reniainf'd in. joint possession of ihe village 
shamMat, of which the land in dispute is a part. It, 
therefore, decreed the claim and Muhammnd Hanif 
defendant has filed a second appeal to this Court..

It is not now c< ntended that the plaintiff did not 
buy the shamilai appertaining to khata No. 75 in 1879, 
but it ŝ a^ain urj êd that the present suit is barred by 
time. A  copy of an entry in the wajib-ul-arz, prepa^'ed. 
in the settleme ît of shows t lat the shamilaf of
■villase Hadali was divided into ihree plots jim, sin and 
toe and that tbe villai'e proprietors agreed that on'y foe 
should be divided, ]»hls jim  and sin being retained 
undivided as grazing ground. In 1896 there vas a par­
tition of plot tot and the plaintiff put forward his claim 
to a share ip it by viitue of the sale in bis favour of x879. 
But on the 18th September ‘ c9  ̂the revenue offio- r held; 
that be was n< t a co-ssharer in the i^hamilat appertaining 
to kha a No< 75 and he was,, i herefore, not allotted any 
share therein. His share in that plDo was b b'lghasy
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4 Tianals in, area aad it wen' to Muhammad Hanif 
ar.d thereafter ilie pVaintiff took no steps to p.ata- 
hlish Ill's title In 1911) fresli proo.ecdinsrs for par- 
titi-m plot’s ji'ii and -sin took place and the 
p^airttiff aqjam pnfc forward his ciaitn to a shnre in 
them, and. because the* revenue officer rejected his 
-af.plif'a i‘>Ti for a sha’ e he brons^ht the pres-nt suit to 
(•stahiish Ms title. 1 (. is rtdmittfd tbat ihe plaintiff is a 
CO-sharer iii the ^hamilnf- independently (*f his claim 
to a share hy reason ol the S"h' to him in 1879. ft is also 
admitted that he has all along been in joitit poss-ssi'on 
with other co-sharers of p'ot s jim  arsd sin and is (‘njoyins 
■grazino* rights tlureis-. Coni s< 1 for she appellant ci'es 
Ahmad V. Karmdad (1 Kahi v Ram Lai (2). and Ghulam 
Ht&fi.sain y. SmfniUih Kha.i (8 ) as aurhoiiiiesi for the con­
tention ihat the prt’senf suit is harrt'd hy time. Those au­
thorities are, in out o])micn, all of them distinsfuishable 
from tiie present t asr' b cause in those cases there was only 
one invpsion (>f the plaintiff’s rights and he had to bring; 
a suit lor i declaration wit hi six years of that invasioa. 
In Hakim Singh, v Wa^fdsAuui ( i)  it was held that a suit 
for a decl iration of uli title to immovable projierty by a 
person in possessi n as proprietor is not barred if brought 
within six years from the time when the defendant at­
tempt s to oust him from the land although a right to sue 
the defendant who had b(*cn recorded as owner of the pro­
perty in the Settlement Record had already accrued 
and become barred jNo doubt the defend;mt’s denial of 
bis title in 18D5 gave the plaintiff a eau^e of action to 
sue :or a deolarad >n, but he remained in jolLt possession 
of the undivided plots of shamilar land and his enjoyment 
thereof A\as in no way interfer ed with, and it was. there- 
fore, unnecessary for him to bring n suit to establish his 
title. lie  could well afford to wait until an attempt 
was made to dtjprive him of his share in those plots. 
W e note also that the entries in the Revenue records 
have all along been in his favour.

It was pointed out in Hahim Singh v. Waryamdn{%) 
(see page 672 of the record) that, a man is not bound to

\n i

M uham m ad
HalflF

V.
Batim Caiisi

(1) U p. W. B. \9i8.
(2) 71 ?. t.. B. \m.

(8) 7a P. R. 1917. 
C4) 14U P. E. Ii>u7.
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loai l3ririg a declaratoiy suit on any and every possible ia-
vasion of liis title, and such suits are not encouraged by 
the Court unless thty are clearly necessary. "When the 

 ̂ fresh proceedings for partition began in 1914, and the
Ratak Chand d®f î^dant denied plaintiff’s title to a share in the shami-

lai appertaining to khata No. -V5 in plots jim  and sin of 
the shamilat, there was a fresh invasion of the plain­
tiff’s title, which, in our opinion, gave him a fresh 
cause of action. The reason why he brought no suit at 
the lime of the partition proceedings of 1895 was doubt­
less that the area then involved was very small. But 
now that the defendant's actirn threatens to deprive 
hioQ of his share in the rest of the sham%lat, he is en­
titled, upon the fresh cause of action, to bring a suit for 
a declaration.

In our opinion, the decision of the kwer Appellate 
Court is riglxt and w e dismiss the appeal with costs.

Affectl dismissed>

iM IS C E LLA N E O U S  CRIM INAL.

Before]Mr, Jusiice Martineau.

G H U L A M  M U H A M M A D  a n d  o t h k e s  { A c c u s e d ) —

— Petitioners,
io». 3, versus

The' CK 0 WN -^Bes'prndent,
Criminal M iscellan eous No® 103 o f  1021.

Criminal Procedure Code, Act V of 1898, sections 342 ('4  ̂ and 
for transfer—whether an affidavit by the acoviied 

can be aecepted in sujpport of his application for transfer.

Ĵ eldy that the pioTision in section 84S (4) that no oath shall 
he administered to the accused has leference only to the atatement 
made by him in answer to questions put by the Court in aeeord- 
anee with sub-section (1) of that section. It  does not preclude 
him from making an affidavit in support o f an application ‘ for- 
transfer under section 5S6,

Quetn-EmpteMy. 8%bhayya (I), In the matter of .
{i)t and Mmpetor v. Bindeshri Sing A (S), not followed,

(1) (1689) I.iL. E.;18^Mad. 451' (2) ^89771. L. R, 19 All.~2W
(3; (1906) 1. L. E. 28 All. 381.


