
who can make any claim in respect of the natural gas
The is Government who has not divested itself by o'rant

B ur m a  O il  . , , . ®
Co., L t d . or otherwise of the ownership.

u po Naing. For the appellants i t ' is urged that by reason of
R u t l e d g e , the provision? of section 108 (o) of the transfer of
b̂ ’own̂  J Pi'op^rty Act they can use the gas as a product of

the property in the same way as a lessee might use
leaves in a garden or a ŵ ater spring in a mine. It is
not necessary for us to express any opinion on this
point.

For the reasons already given the appeal must be 
allowed and the respondent-plaintiff’s suit must be 
dismissed with costs in both Courts.
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A P P E L L A T E  CRIM INAL.

Before M r. Justice DoyU.
x y * /

/o^4. MAUNG THU DAW.
V.

U PO NYUN *

Criminal Procedure Code (Act V  of 1898), sections 252  ̂ 253, 259— The'State a n d  
not a private person is responsible for the conduct or withdrawal of non- 
compoundable or cognisahle w arrant cases.

He/rf, that the principle underlying the provisions dealing vvith the trial of 
non-compoundable or cognisable warrant cases is that whether instituted on 
complaint or otherwise the final responsibility for the conduct of such cases rests 
with the state and that where there is reasonable ground for believing that 
an offence has been committed, once the machinery of law has been set in 
motion the right of arresting its progress rests with the State alone, and not 
with a private individual. v

D o y l e , J.-—Ma^ Nyun laid a complaint
against Maung Thu Daw in the Court of the Additional 
District Magistrate, Tharrawaddy, accusing the latter

* Criminar T^evision No. IB of 1927 against the order of the First Additional 
Magistrate of Tharrawaddy in Criminal Regular Trial No. 124 of 1926.
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under section 409 of the Indian Penal Code of 
fraudulent conversion of certain sums of money—  
a cognisable non-compoundable offence. The 
complaint was transferred to the First Additional pq 
MagistratCj Tharrawaddy, for disposal. As there was doylej. 
a civil dispute pending between the parties, the case . 
was stayed after the accused and prosecution wit­
nesses had appeared but had not been examined.
Later an application was put in to the effect that the 
parties desired to compound the case as apparently 
the connected suits had been dismissed for want of 
prosecution. The First .Additional Magistrate noted 
that as the cases was not compoundable it should 
proceed as he had already taken cognisance against 
the accused. The High Court is now asked to 
revise the order of the First Additional Magistrate on 
the ground that he ought to have dismissed the 
complaint under section 203 of the Code of Criminal 
Procedure, particularly as the civil suits had been 
■compromised, and as it would only be a sheer 
waste of time if the parties were forced to proceed 
with the criminal case. This application is resisted 
by U' Po Nyun. ■

The procedure in warrant cases is laid down in 
section 252 of the Criminal Procediire Code which 
provides that the Magistrate shall proceed to hear the 
complainant, if any, and take all such evidence as 
may be produced in support of the prosecution, and, 
after ascertaining the names of any persons likely to be 
acquainted with the facts of the case, he shall summon 
such of them to give evidence as he thinks neces- 
•Sary. This section clearly contemplates that once: 
action has been taken against an accused the case will 
normally proceed. It is nowhere contemplated 
that a desire on the part of the complainant to 
refrain from further pursuing the case shall justify
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Do y l e , J.

the arrest of further proceedings. The very wording 
of section 248, Criminal Procedure Code, which 
occurs in the chapter dealing with summons cases 
that “ if the complainant . . . in any case under
this chapter . . . satisfies the Magistrate . ,
the magistrate may permit him to withdraw . . .
, . . . and shall . . . . acquit the accused,”
makes it clear that no such action is contemplated 
in warrant cases while section 259 only gives discretion 
to a magistrate in a warrant case instituted upon 
complaint to discharge the accused in the 
absence of the complainant if the offence may be 
lawfully compounded or is not a cognisable offence. 
It is always open to the Magistrate, after hearing 
whatever evidence he considers necessary (section 
252) or even at an earlier stage to discharge the 
accused (section 253) if for reasons to be recorded 
by him he considers the charge to be groundless. 
This course is still open to him although up to the 
present he has expressed no opinion on the merits. 
If the trying Magistrate considered that, although the 
charge was not groundless, there was little likeli­
hood of the case being pursued to a successful issue,, 
he could consult the District Magistrate who would, 
if advisable, instruct the Public Prosecutor under 
section 494 of the Criminal Procedure Code to with­
draw the case. The complainant or the accused 
could similarly move the District Magistrate in the 
matter.,
 ̂ T principle underlying the provisions dealing 
with the trial of non“Compoundab!e or cognisable 
warrant cases is that whether instituted on complaint 
or otherwise the final responsibility for the conduct 
of such cases rests with the State and that where 
there is reasonable ground for believing that an ofienbe 
iias been committed, otice the naachinery of la\v has
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been set in motion the right of arresting its progress 
rests witii the State alone. This application stands 
dismissed.

M a u k g  
T h u  D a w

V.
U Po Nyufi.
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D o y l e , J.

ORIGINAL CIVIL.

Before M r. Jusficc Chari.

T H E BOOKATEE BARA BAZAAR Co., Ltd .
i''«

HOOSAIN HAMADANEE & Co.''

Effect of expiry of ti temporary Act— Suit filed bcfori  ̂ t\xpiry and ayming up for  
hearing after expiry of Act— Effect of dcfcncc raised under the Act— Rangoon 
Rent Act {Burma Act IX  of 1925i, seciioii 10.

Plaintiffs sued defenckint for ejectm ent from  their preniiseb;, wlien the  
K angoon Rent A ct was in force. Defendant relied on the protection given to him  
under the said Act, but the Act expired by the date tlie suit cam e on for hearin g.

H eld, that as th e Rangoon Rent Act was a  tem porary A ct, on  its expiration  
parties are  relegated to the position they held under the general law  except in  
respect of th ose m atters specially provided for in the A ct itself. Section 10 of  
the Act did not alter the law  or created  any new  legal rights hut m erely placed  
a restriction on the Court and prevented it from  passing a decree w hich it would  
otherw ise have been bound to pass. Consequently on the expiry of the Act 
defendant’s plea which he could only raise under the Act, had to be disallow ed  
though th e suit w as instituted prior to  the expiry of the Act and w as pending  
when it expired.

Kishoredas X. A h m ed  Sidenutn^ ^9 Bom . 567 ; K u n d a n m a l v. Daya, 52 Gal. 
551 ; R. K. M odi .& Ca. V. Mahonit'd B h a i, 49 "Bom, 72-\— referred  to.

-for the Plaintiffs.:.N. M .: Comasjee: and: Leach  
/ a 20rt<i-«-for Defendant.

C hare, J.— This is a suit filed by the plaintiffs to 
eject the defendant from two rooms Nos. 3 and 4 in 
house No. 3, Mogul Street, Rangoon. The suit was 
filed on the 22nd of September 1926 when the 
Rangoon Rent Act of 1925 was in force. It came up 
for hearing oh the 14th of January 192? after that Act

1927 

Ja n .  27.

* Civil Regular Suit No. 469 of 192(5.


