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Before Mr. Justice Leliossignol and Mr. Jnstice CavipbelL

‘ M UHAM M AD HUSSAIN ( Appellant^
versus

A B D U L  O-HAl^UR K H A N  (Dst'fitda.is-t) — 
Respondent.

Civil Appeal No. 4 5 3  of 1919.

Civil Procedure Co fie} Act V  o f  1908, order I I  rule 3 — mortgage 
■—lease by mortgagee to 'ijnrtgcigor— suit for rent— cuhseqmnt %uit 
for recovery of the mortgage money.

The defendant-respondent morfcg-aged his bouse wifch posses­
sion to the plaintiff-appellant on the 28 th June 19 10, for Rs. 600 
at Re. 1 })er cent, per mensem, interest^ for one year which period 
could be extended- The deed expressly stipulated that the moi'fc- 
gagee tv as at liberty to let the house to any one he liked. On 
the same date the mortgagee leased the house to the mortgagor 
under a written lease at an annual rent of Us, TS. On the 19fch 
October 1911 the mortgagee sued for recovery of Rs. 90 as rent 
due for 15 months and obtained a decree, and on. the*26th July 1918 
he instituted the present suit for recovery o f the mortgage money 
and interest. The question for deoision was whether the suit was 
barred by order I I , Tule i  oi; the Code of Civil Procedure.

Meld, that each ease has to be decided on its own facts and 
the question for decision here was whether the cause of action, in 
the 1911 case was the same as in tbis case.

Held also, that the cause o f action was not the same ; the 
mere fact that a lease was executed indteatsd tha.t the parties did 
not stand upon the mortgage alone but entered into a fresh 
contract. The suit of 1911 was based upon a breach of the lease 

. contract not upon the mortgage and coniseq^uetitly the present suit 
was not barred by order IIj rule 2 of the Code.



19^1 Nat/ia Singh v. Chunt Lai (1)  ̂ AUaf Ali Khan v. Lalta-
■ FraBad [%), and Madhwa Stdhanta v. TtnJcatatamanjulu (3),

M uhammad distinguished.
HiJŝ Aiir Second appeal from the decree o f  Rai Bahadur'

Abdci. Ghapue Misra Jwala Saliai, District Judge, Ludhiana, dated
KEBjf. the 22nd Janua ry 1919, re&ersing that o f  Lala Chuni

Lais Senior Subordinate J udge, Ludhiana, dated the 
19th November 1918, and dismissing plainiiffs suit.

M e h b  Oh a n d , M a h a j a n , f o r  A p p e lla n t .

K a n w a k  N a h a in  an d  B a d e - u d -m n , f o r  R e s p o n ­
d en t.

The judgment of the Court was delivered by—

L eE-ossi gnol, 0 .—The only question in this appeal 
is whether the present suit is barred under ord er  2, 
rule 2 of the Code.

The defendant m o rtg a g e d  his house to p la in t iff  f o r  
Rs. 600 5 possession was to be w ith  the plaintiff, who 
was entitled to charge interest at 1 per Gent, per mensem 
and was to set off against the interest any sums received 
by way of rent.

It was open to him to induct any tenant he chose .̂ 
but he gave the house to defendant on a year’s lease at 
Rs. 6 per mensem. In 1911 the plaintiff sued the defen,- 
dant for Rs. 90 being rent for 16 months and obtaii.ed 
a decree.

He has now sued h im  for recovery of the 
mortgage debt plus interest and the 'District Judge' 
has dism issed  his suit on the ground that th is  case is- 
parallel with Natha Singh y. Chuni Lai (1) and the 
rent suit of 1911 w as really a case between, mortgagee* 
and mortgagor, as the plaintiff could then have sued to 
recover the whole mortgage debt.

It is not necessary for us to discuss the correctness 
of Natha Singh v. Chuni Lai (1) but it is obvious that 
th is  case presen ts m a n y  points of variance from that.

' (1) 69 t. K. 1918. (2) (1897) I. L. R.a9 All. 496, '
C3J (1903) I. L. R. 35 Mad. 663 (F. B).
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Ill this case the mortgage was not for one year 
only, but specially provided for contin'aauce of the 
contract for more than one year, nor was the lease 
mentioned in the mortgage, which on the contrary 
stipulated for free choice to the mortgagee m the matter 
of tenants. Each caŝ ,̂ however, has to he decided on 
its own facts, and the question here for decision, is 
whether the cause of action in the 1911 case was the 
same as in this case. We hold very distinctly, that it 
was not ; the mere fact that a lease was executed 
indicates that the parties did not stand upon the mort­
gage alone, hut entered into a fresh contract. The suit 
of 1911 was based upon a breach of the lease contract 
not upon the mortgage. In A ltq f J li Khan v. Lalta 
Ptasad (1 ) and Madhwa Sidhanta v. Fenkataramanjulu
(2) are some dwta which prim(^ facie  favour the res­
pondent, hut those are by no means parallel cases with 
this and as said above each case stands on its own facts.

In this case the plaintiff secured by the lease re­
medies which he did not enjoy under the mortgage and 
the causes of action in the two suits were quite different. 
W e accept the appeal and restore the first Court’s decree 
with costs throughout,.
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Appeal Aficeped,

a) (1897) I, h. I{. 19 All. 496. (2) (1903) I. L. R. 26 Mad. 662 (F. E).


