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1928 Before Mr. Jmtice M oii Sugar.

T h e  c r o w n — i ^ e t i t i o n e r  

versus
A B D U L  a Z I Z  a n d  N A W A B —  E e s p o n d e n t g .

Criminal Revision No. 912 of 1923.
Ofiminal Procedure Code, Act V of 1898, sections 110, 112, 118, 

51i, and Schedule V, Form X I—Forfeiture of bond on conviction 
under section Sr3S of the Penal Code— Amount recoverable from either 
the principal or the surety.

Meld, that a bond to be of good behaviour nnder section 110 
of the Code of Criminal Procedure can be forfeited on a conviction 
under section Indian Penal Code.

Fafia V Croton (1), and Grown v- S/ier Bin git (2), followed.
Held aUo, that such, a bond is for one amount and is dis­

charged on forfeiture by the payment o f that amount, either by 
the principal or the surety, and in no case can a larger amount 
be recovered either from the principal or the surety or from 
both.

Kahi y. Qtieen-Bmpress (3), followed.
Saligram Singh v. Emperor (4), not followed.
Queen'‘Fmpi'sss v. Uahim Bakhsk (5), referred to.

Case reported by J .  Addison  ̂ Bsquire  ̂ Sessions
Judge  ̂ Maimlvindi, with his No. 525 of 3rd May 
1923.

T h e  a c c u s e d ,  o n  eonyiction hy H .  A .  S m i t h ,  B s -  

qmrQs D i s t r i c t  M a g i s t r a t e ,  B a w a l p i n d i  D i s t r i c t ,  were 
sentenced, hy order, dated 23rd March 1923, under, 
s e c t i o n  514 of the O r i m i n a l  P r o c e d u r e  C o d e ,  t o  pay t h e  

s u m  of Rs. 2 3 0  e a c h  w i t h i n  a  f o r t n i g h t  from t h e  date o f  

it being d e c l a r e d  t h a t  the s e c u r i t y  i s  f o r f e i t e d . .

The facts of this case are as follows
Abdul Aziz was sent up for trial under section llOg 

Criminal Procedure Code, and on the l76h June: 1922

(1) 6 P. B. { Q r )  (3) tlQ P. S. (Gr,) .1894.

(2) 10 P. R. (Cr.) 1915. (4)2(1909) I. L. B. 36 Cal. 563.

(B) (3898) I, L. E. 20 AH. 206.
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l i e  was o r d e r e d  to e x e c u t e  a b o n d  f o r  E s ,  250 to be o f  

g o o d  b e t a v i o n r  f o r  a  p e r i o d  of one y e a r  a n d  to f u r n i s h  

a s u r e t y  in t h e  s a m e  a m o u n t .  A c c o r d i n g l y  N a w a b  

s t o o d  s u r e t y  f o r  h i m  a n d  Abdal A z i z  a n d  N a w a b  g a v e  

t h e  u s u a l  b o n d  f o r  g o o d  b e h a v i o u r  a s  g i v e n  i n  S ’ o r m  X I  

o f  S c h e d u l e  V ,  C r i m i n a l  P r o c e d u r e  C o d e .

On the 23rd June, i,e.  ̂ a  f e w  d a y s  a f t e r  t h e  b o n d  

w a s  e x e c u t e d ,  M u h a m m a d  Shan, Lamhardar, who gave 
e v i d e n c e  a g a i n s t  A b d u l  A z i z  i n  t h e  c a s e  u n d e r  section 
1 1 0 ,  C r i m i n a l  P r o c e d u r e  C o d e ,  was murdered by t h e  

s a m e  A b d a l  A z i z  a n d  h i s  b r o t h e r  M i r  A h m a d  S h a h .  

T h e  S e s s i o n s  J u d g e ,  Lala O h u n i  L a i ,  h e l d  o n  t h e  26th 
August ■ 1922  ̂ t h a t  M i r  A h m a d  S h a h ,  t h e  b r o t h e r  o f  

A b d u l  A z i z ,  was g u i l t y  u n d e r  s e c t i o n  3 P a r t  (1), 
I n d i a n  P e n a l  C o d e ,  and s e n t e n c e d  him t o  t r a n s p o r t a t i o n  

f o r  l i f e .  H e ,  h o w e v e r ,  c a n v i c t e d  A b d u l  A z i z  u n d e r  

s e c t i o n  3 2 3 ,  I n d i a n  P e n a l  C o d e ,  a n d  s e n t e n c e d  h i m  t o  

t h r e e  m o n t h s ’  r i s o r o u s  imprisonment. H e  h e l d  t h a t  

t h e r e  w a s  a  s a d d e n  fight b e t w e e n  A b d u l  A z i z  a n d  

M u h a m m a d  S h a h ,  i n .  w h i c h  A b i u l  A z i z  h i t  a  b l o w

a n d  r e c e i v e d  a  b l o w  i n  l e t u r n  a n d  t h a t  M i r  A h m a d

S h a h ,  h i s  b r o t h e r ,  t h e n  j o i n e d  t h e  fight a n d  killed t h e  

lambardar b y  g i v i n g  him a  s e v e r e  blow on t h e  h e a d

w i t h  a  s h a r p - e d g e d , h e a v y  s p a d e .  Mir A h m a d  S h a h

w a s  n o t  c o n v i c t e d  u n d e r  s e c t i o n  , 3 0 2 ,  I n d i a n  P e n a l  

C o d e ,  b e c a u s e  t h e  S e s s i o n s  J u d g e  h e l d  t h a t  i t  w a s  a  

s u d d e n  f i g h t .  I t  s e e m s  a l s o  t o  h a v e  b e e n  f o u n d  t h a t  

A b d u l  A z i z  h e l d  t h e  lambard'ir b y  ibis h a i r  a t  t h e  

t i m e  w h e n  h i s  b r o t h e r  s t r u c k  t h e  b l o w .

O n  a p p e a l  t o  t h e  H i g h  C o u r t ,  the c o n v i c t i o n s  

w e r e  u p h e l d  t h o u g h  it s e e m s  t o  h a v e  b e e n  d o u b t e d  

a s  t o  w h e t h e r  t h e  b r o t h e r  w a s  e n t i t l e d  t o  t h e  b e n e f i t  

■ o f  t h e  e x c e p t i o n .

AJier t h e  above-mentioned t r i a l ,  p r o c e e d i n g s  w e r e  

c o m m e n c e d  a g a i n s t  A b d u l  A z i z  a n d  h i s  s u r e t y  1 ^ ' a w a b  

u n d e r  section '614,' Criminal Procedure Code. T h e y  

p l e a d e d  that the c o n v i c t i o n  u n d e r  s e c t i o n  3 2 3 .  I n d i a n  

P e n a l  O o d e j  w a s  not s u f f i c i e n t  t o  forfeit a b o n d  t o  b e  

■of g o o d  behaviour. 'Thereupon t h e  Magistrate o r d e r e d  

A b d u l  A z i z  and’his surety N a , w a b  e a c h  t o  p a y  a 
o f  B s .  2 5 0  w i t h i n  a f o r t n i g h t  of t h e  6 th March 1923.

1923 

The Cfi.oTT?r
V.

A bdfl  A z iz .



1 9 2 b  T h e y  a p p e a l e d  t o  t h e  District M a g i s t r a t e  w l i a

«—  r e j e c t e d  t h e  a p p e a l  o n  t h e  23rd M a r c h  1 9 2 3 .

T he C b o w
V. T h e y  h a v e  n o w  f i l e d  t h i s  r e v i s i o n  p e t i t i o n  b e f o r e

A bdul A ziz. u^e.

The proceedings are forwarded for revision on the 
joliowmg grovnds :—■

T h e  t h i r d  g r o u n d  o f  t h e  p e t i t i o n  i s  t h a t  a  b o n d  

u n d e r  s e c t i o n  1 10 , C r i m i n a l  P r o c e d u r e  C o d e ,  could not 
h e  f o r f e i t e d  i n  t h e  e a s e  o f  a  c o n y i c t i o n  u n d e r  s e c t i o n  

323, I n d i a n  P e n a l  Code. This M a s  t h e  only p o i L t  

t a k e n  |jei'ore the a g i s t  r a t e .  S e c t i o n  121, C r i m i n a l  

P r o c e d u r e  C o d e ,  i s ,  h o w e v e r ,  clear. Besides, there are- 
two r u l i n g s ,  Fatm y .  Cfoum (1 ) a n d  Crown y .  

bher Singh (2) which are on all fours with the present 
e a s e  a n d  w h i c h  s h o w  t h a t  a  b o n d  t o  b e  of g o o d  b e -  

havioar can be forfeited on a conyiction under section. 
32S or £25, Indian Penal Ccdê .
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In the second gronnd, it is stated that the proceed- 
ings of the Magistrate were opposed to law. It seems- 
to me that these proceedings are certainly opposed to- 
what has been laid down by the Punjab Chief Court, 
In Kaku V. Queen-Jimprei^s (3) and.^li M uhammad y. 
£mperor (4) it was held that only one sum of Ils. 250' 
could oe forfeiteds i>e,, that the person convicted under 
section 110, Criminal Procedure Code, and his surety 
could only be made to pay one sum of Eg. 250 and not 
each one sum of Es» 250.' I  am, therefore, bound to for­
ward the proceedings to the High Court with the recom»- 
mendation that the order of the Magistrate be correc“- 
ted and an o r d e r  b e  passed t h a t  o n l y  one sum o£ 
11s. 250 i^hould b e , collected from :both the principal 
and t h e  surety, o r  e i t h e r .

A t  t h e  s a m e  t i m e  I  w o u l d  p o i n t  out that a Cal­
cutta ruling of 1909, namely^ Saligram Singh v,
•peî of (5) lias ^aken the opposii-e ■ view. It was Meld.

( 1 ) e i '.  E.(Cr.) 1015. (3) 26 P. K. (Or.) 1894.

(2) 10 P. B. (Civ (4) 286 P. L. S. 1911.
(5) C1909) l.L.R. 86 Cal. S62,



tliere that a surety is liable to pay the amount, sped-
fied in the bond m addition to the .penalty paid by
the principal. It was argued that this followed from
the contents of Form X I, Schedule V. Criminal Fro- Abdr'
eediire Code, and there is imdoubtedly something to ^
be said for this argument. It was turther laid down
in that ruling that the object of requiring a surety to
such a bond was 2ot to ensure the recovery of the
amount of the bond, from the principal but to serve
as an additional security for his keepi ng the peace.
This latter view was also taken in Queen-JEJmpress v. 
naJiim Bakhsh (1 ), where it was said that the abject of 
requiring security to be of good behayiour is not to ob­
tain money for the Grown by the forfeiture of reeogni« 
zances but to ensure that the particular accused person 
shall be of good bel: aviour from the time mentioned 
in the order.

The matter is discussed at page 124i3j paragraph 
.22,of the 10th Edition of Sohoni^s Code of Criminal 
Procedure and the two conflicting views of the Cal­
cutta and Punjab High Courts are given there. .

In this case there is not the slightest doubt that 
the whole amount should be confecated whatever that 
amount may be, i.e., either Bs. 1:50 or Bs. 500 should 
he confiscated. The accused, it seems to me, was very 
leniently dealt with in the murder trial in view of what
I  have written above. It seenis to me possible that the 
lam^ardw was murdered merely because he gave evi­
dence against Abdul Aziz in the proceedings under . 
section 1 10 , Criminal Procedure Code. The full 
amount of the bond should, therefore, he confiscated.
This disposes of the fourth ground of the petition.

W i t h  t h e s e  r e m a r k s ,  I  f o r w a r d  t h e  , proceedings t o  

t h e  High Court foy'such o r d e r s  a s  i i  .itMnks ftt ' to 
pass.

Moti J.--“The iacts fully ,stai®d in the
order of reference made'hy the,'leaia^d'Bessioms ludge . 
and it is ’not neoessaiy to r e p e a t : . t h e m , , , length, ,

TOL. lY  ]  LAHOflE SERIES. 4i65

K K

CD (1893) I. L. B. SO All.



4 6 6 IN33IAN LAW  EEPOETS. [  YOL. IT

T ee  C eow k  
g ?.

A b d u l  A z i z .

On tlie l7th of June 1922 the petitioner Abdul Azis 
•was ordered under section 110, Criminal Procedure 
Code, to execute a, bond in tLe sum of Ks. 250 to be of; 
good behaviour for a period of one year and to furnish a 
surety in the like amounte One Nawab stood surety for 
him and the usual bond for good behaviour was executed 
by both in rorm X I of Schedule V of the Criminal Pro­
cedure Code. On the 26th of August 1922 Abdul Aziz 
was convicted under section 323, Indian Penal Code, 
and sentenced to three months’ rigorous imprisonment 
by Lalri Chuai Lalj fciessions Judge of a^alpindi. 
S h o r t ly  after, proceedings were started against the 
principal Abdul Aaiz and his surety Nawab under 
section 514 of the Code of Criminal Procedure for the 
forfeiture of their bond. Ifc was pleaded on their behalf 
that a conviction under section 323, Indian Penal Code, 
was not sufficient to justify a forfeiture of the bond to 
be of good behaviour. The learned Magistrate, 
however, did not give effect to this plea and ordered 
Abdul Aziz and his surety Nawab each to pay a sum of 
Bs. 250 within a specified time. An appeal agaimt 
this order was filed to the District Magistrate but 
dismissed. The learned Sessions Judge has now 
reported the case to this Court under section ti38 of the 
Criminal Procedure Code.

In my opinion the learned Sessions Judge is right 
in holding that a bond to be of good behaviour can ,he 
forfeited on a conviction under section 323 or 325, 
Indian Penal Code. Fatta v. Crown (1 ) and Crown y. 
Sher Singh (2) are clear authorities in support of this 
view, and must be followed.

The next question for consideration is whether 
only one sum of Es. 250 could be forfeited or wbether 
both the petitioners could be called upon to pay a 
sum of Es. 25(> each. In my opinion only one sam 
of Es, 250 could be forfeited and the order of 
the learned Magistrate calling upon the petitioners 
to pay an amount in excess of the amount secured by 
the bond is illegal. It has been held in Kaku v. Queen* 
U m press (3) that a bond contemplated by sections 112

(1) 6 P. R. (Cr,)l9i5. (2) 10 P. R. (Cr.j 191$.

(8) 36 P, K. (Cr.) 1B9V
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and 118 of the Criminal Procedme Ood.6 is one bond 
for one aniouiit aad is discliarged, on forfeiture, by 
liie payment of tlie amount due by either the principal 
or the surety. The bond ia the present case is clearly 
secured tor the sum of Rs, 250 only and the ainoiiafc 
secured in case of forfeiture couid be recovered either 
from the principal or from the surety or from both, hut 
in no ease a sum exceeding .Es. ^50 coiild be recoFered 
under this bond, I order aocordingly.

A. N. C.

Bemion aceeptsd.

A P P E L L A T E  C I V I U

Before Mr. Justice Abfial Ramj and Mr. Jmtiee Fforde.

MUHAMMAD SEAFI anb ABDTTL KASHIB 1^33
(BfiJ?EKBA¥TS) Appellants,

versus
M sl KALSUM BI anjd othess (PiiAiK'UFPS and 

Dependants) Eespondents,
Civil Appeal No. 2 of 1922.,

M’uliatnmailan Imo-^Sale by "itiiaw o f immoveable property on 
her own ’behalf and a s  g u a r d i a n  f o r  her minor children in w h i o h  her 
tidiilt daughters joined—'Suii’ for oancellation of the sale on ground of .

' f r m d —M p r o o f  of f r a u d — pwda, uashin l a d i e s —onua proba«di.
Ou StJfcli Auiiusfc 1918 MbI: K, B,; a widow, oa ter own beiiaif 

and as guardian of her minor children^ a son and two daughters^ 
execttted two sale-deeds in favour of^M. S- ancl A, K,., the preseat 
appeilaiibs, ia respect of their shares in the eatire property left by 
li. D.j the deceased husband of Msf. K. B.j her two adult daaglifcers 
alsa iomed her in the executioia o f the deeds by which they 
tsansferred their shares in the estate. On the I9th Marefi 1910^
Mst. £ .  , B . , and her children broiigkt the present suit against the 
vefidees for canodllatioa o f 'the two' sak-deeis oa the' grouEd o f 
fraud j details' o f  whi«h were giirea.

■ Meld, that as rewards the miaar plaintiffs, the sale v^m a^ inUm.
¥oid as a mother, uader Muhamniadaii Law has no jjower to dispose 
of the itnmoveabl© property belong-ing to her rainor cliiidreTi.

ImambmM "V. MnUaidi (I), followed.
(1) (191S) I. L. E. 45 Cal, STS (P. G.).

k k 2


