
■Code. We, however, liiamtain the senteace imposed hy 
the learned Judge^ because the learned f^oimsel for the 
Crown admits that the reasoa why the Local (3-overn" 
m e n t  i n v o k e d  the j u r i s d i c t i o n  o f  this C o u r t  ■ w a s  t o  

o b t a i n  a n  a u t h o r i t a t i v e  p r o n o u n c e m e n t  o n  t h e  q u e s ­

t i o n  o f  law a n d  not to seek an enhancement of the 
sentence.

4. N. C.
AjypBal accepted.
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APPELLATE CRIMINAL.

Before Mr. J-usiice Broadway and Mr. Jttsiice Fforde.
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mrsus Jn«e.I$.
The OROWK — E esp o n d en t  

Criminal Appeal No. 419 o f 1923.
Indian Bvnlmr-e Aet  ̂ I  o f  1872^ sectiam G, 8, 32 (I) — 

declaration—staiemenfs made %  deceased to minesiee mmetime 
prior to the happening o f  the e '̂ent which resulted in ?m  death— 
whether admissihle tn ei-iienee.

^The appellant was charged with, and convicted of, the murder 
o f his wife and the proseeiition produced % -wifenessee B , S . atid 
Gp S, who gave evidence of certain statements alleged to have 
been raade by the deceased a,bout S or 9 months and 10 da,yŝ  res­
pectively, prior to the event which resulted in  her death.

JSeld, that the atafeeraents made hy a person who is dead eoald 
only ue admitted if they eould be shown to  come wifehm the pro- 
Tisions of section 82 []) o f the Indian Evidence Act, which sab- 
seetion applies to the class o f statements known as dying deelara- 
tions;r statements raade by a, dying person as to the injutrieg 
which have brought him or her to that condition or the eiremra- 
stanoes under which those injuries oame to be iijflieted. The evi­
dence eoneerning statements made by the deceased in this case was 
therefore inadmissible under section ( } )  nor eonld it be admitted 
under either section & or, section B, of the Act. ■

The commentary in regard to the value of dying declarations 
in India contained in Mr. Juatioe Stephen^s History o f Criminal 
Law in England, referred to.

''-,1x2-'
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liSS Appeal from the orde> of F. W. Kennaway, Esquire'
----- - Sessions Judge, Ferozepore, dated the 15th February

Acxab. Singh 1923, conmvting the appellant.

Th b Csown. 0 . B b v a h *Pe t h a n  and M a n o h a e  L a l , fo r  Apel-
i a n t .

J a i  L a l , O o T e r n m e a t  Advocate, f o r  Respondent.

The judgment of the Coarfc was delivered by—
F foebe J.— The appelianE Autar Singh has been 

convicted by the Sessions Judge of Ferozepore, under 
section 302, Indian Penal Code, of the murder of his

Mussammat Balwant Kaur and sentenced to death ; 
and the appellants Harnam Singh and Kirpal Singh, 
the father and brother, respectively, of the first appel­
lant, have been convicted under section 201, Indian 
Penal Code, 'of having caused the disappearance of evi­
dence of the crinae, and have been sentenced to five 
years and three-years’ rigorous imprisonment, respactive- 
iy. To sustain the conviction in any one of the three 
cases it must first of all be satisfactorily proved that 
Mussammat Balwant Eaur was in fact murdered.

The story for the prosecution is that on the night 
of the 1 st or the early morning of the 2nd October 1922 
Autar Singh shot his wife dead with a re rolver | that be 
with the help of his father and brothei' then removed 
the body in a bullock cart in the early hours of the 
morning to the cremation ground, which is a shore 
distance from the scene of the crime, and there burnt it.

The story ot the appellants on the other hand is 
tbat the deceased died suddenly in the course of the 
night of a somewhat rare form of cholera known as

haisa and that the body was removed and cremated 
witbout unnecessary delay to avoid risks of contagion. 
They deny that the funeral ceremony was carried out 
at the early hours alleged by the prosecution, but claim 
that it in fact took place between 8 and 9 on the JQiom- 
lag of the 2nd, before a large crowd of villagers who 
assisted in the funeral ceremonies such as they were, 
A  great deal of evidence was produced to sHqw on the 
one hand that the mode of disposing of the body 
at the cremation ground was in violation of the proper 
and customary procedure presoribed by the Hindu re*.
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li^ioo, while on tlie other liaucl it was souglife to be 
proved that tlie procedure adopted ^as in accordance 
with the notions of advanced Sikhs.

I do not consider ifc necessary for the purposes of 
my judgment to deal with this class of evidence, nor do 

, I consider it necessary to refer to the mass of testimony 
put forward by the prosecution to show the existence of 
grounds for enmity on the part of individual witnesses 
towards one another, or towards the accused on the one 
hand or the complainant and his family on the other.

The case for the Grown on the charge of murder 
•depends, as the learned Government Advocate cajadidly 
admits; on the testimony of four persons, namelyj 
Gahla, Rnkna, Sayan, and Bahna. But the true 
vital witnesses are Gahla and BtXikna, If we 
believe the story told by Gahla at the trial before 
the Sessions Judge, the fact; that Mussammat Bal» 
want Kour was shot dead with a pistol fired by the 
appellant Autar Singh is established Deyond all ques­
tion. And if Bukna’s and Bahna’s stories are also 
be^ievedj there can be no reasonable doubt that the 
other two appellants are guilty of the offence of caus­
ing evidence of the crime to disappear. It is necessary 
therefore to scrutinize the testimony o f the first two 
witnesses with the greatest care.

Th(3 account given by Gahla before the Sessions 
Judge is as follows :—

He had been employed by the appellant Autar 
Sin»h as his servant towards the end of September
1922 and was accustomed to stop at the appellant’ s 
house. On the night of the murder, viz., the 1 st of 
October, he was asleep in the courtyard of the house 
where the deceased and her husband were also sleeping 
some 7 or 8 paces distant, when he was awakened by 
the sound of a shot. He got up to ftnd the deceased 
lying dead and her husband standing by her side with a 
pistol in his hand, ■ Barly :in the '■morniiig''.of the 2nd, 
he went to his own house where be foand his mother 
and his uncle Sayan. He told the latter that the appel­
lant had shot the• deceased'-■■with a•pMcI,--hut he made 
no mention of the matter to Mg mother. A  little later 
tie returned to the house of the appellant and remain- 
ed there three days and saw no one there during

1923 

A u t a r ,  S i n c ? h

■77,
The Chows-.



4so4i INDIAN l A W  REPORTS* VOL. IV

A V 'a 'A e .  S i s g - h  

The Cbown.

1923 t h a t  t i m e .  H e  t h e n  went t o  t h e  h o u s e  o f  t h e  a p p e l ­

l a n t  K i r p a l  S i n g h ,  w h i c h  i s  i n  t h e  s a m e  c o u r t y a r d ,  

a n d  t h e r e  s t a y e d  for a  f u r t h e r  2 o r  ‘6 d a y s ,  a f t e r  w h i c h  

E i r p a l  S i n g h  s h u t  h i m  u p  i n  a  r o o m  f o r  3  d a y s .  After 
t h i s  h e  w a s  t a k e n  b y  the t h r e e  a p p e l l a n t s  t o  J h i n d v r a l i  

a n d  s e n t  back f r o m  t h e r e  i n  c h a r g e  o f  a  Teli b o y .  

K e x t  h e  was taken t o  I n d a r  S i n g h ’ s  t h r e s h i n g  f l o o r  b y  

Kirpal S i n g h  a n d  f r o m  t h e r e  a  h e a v y  m a n  ”  t o o k  

h i m  t o  a  h u t  w h e r e  t h e  Thonedar w a s .  T h e  Thanedar 
t o o k  d o w n  a  s t a t e m e n t  f r o n . - )  him a n d  h e  w a s  t h e n  

t a k e n  t o  a n o t h e r  v i l l a g e  w h e r e  a  Sahib t o o k  d o w n  h i s  

statement. H e  a d d s  t h a t  h e  w a s  2 o r  3  d a y s  a t  I n d a r  

S i n g h ’« s  b e f o r e  h e  w a s  r e m o v e d  f r o m  t h e r e .  Indar 
S i n g h ,  I  m a y  m e n t i o n ,  i s  a  lambardar o f  S h e r e w a l a .  

H e  w a s  c a l l e d  a s  a w i t n e s s  f o r  t h e  p r o s e c u t i o n  b u t  a l ­

t h o u g h  h e  gave s o m e  e v i d e n c e ,  m o s t  o f  w h i c h  w a s  

p u r e l y  h e a r s a y  a n d  s h o u l d  n e v e r  h a v e  b e e n  a d m i t t e d ,  

h e  d o e s  not mention G a h l a ’ s  n a m e  e x c e p t  a  c o u p l e  of 
t i m e s  c a s u a l l y  i n  c r o s s - e x a m i n a t i o n  w h e n  h e  s a y s  ‘ ‘ I  s a w  

G a h l a  a t  S h e r e w a l a  when h e  w a s  p r o d u c e d  b e f o r e  t h e  

Thanedar * ’  a n d  again G a h l a  w a s  p e r h a p s  b e i n g  e x a «  

m i n e d  a t  t h e  t i m e  ”  t h e  time being t h e  2 7 t h  O c t o b e r .  

Gahla u u d e r  c r o s s - e x a m i n a t i o n  v a r i e s  h i s  s t a t e m e n t  i n  

s o m e  d e t a i l s .  A m o n g s t  o t h e r  things h e  s a y s  t h a t  h e  

w a s  a w a k e  b e f o r e  he heard t h e  s h o t  a n d  h a d  b e e n  h a l f *  

a w a k e  f o r  a b o u t  a n  h o u r .  H e  a l s o  s a y s  t b a t  n e i t h e r  

t h e  d e c e a s e d  nor A u t a r  S i n g h  s p o k e  b e f o r e  t h e  s h o t  

w a s  f i r e d ,  a n d  t h a t  t h e  l a t t e r  said n o t h i n g  a f t e r  f i r i n g  

t h e  s h o t .  He a d d s  f u r t h e r ,  t h a t  t h e  a p p e l l a n t  and t h e  

d e c e a s e d  u s e d  t o  q u a r r e l  d a i l y  b u t  h e  d i d  n o t  k n o w  

w h a t  t h e y  u s e d  t o  q u a r r e l  a b o u t .

N o w  i f  w e  t u r n  to the statement of t h i s  w i t n e s s  

m a d e  b e f o r e  t h e  D i s t r i c t  M a g i s t r a t e ,  Colonel Coldstream^, 
o n  t h e  1 6 f e h  o f  O c t o b e r  o r  a b o u t  m o n t h s  b e f o r e  t h e  

a b o v e  e v i d e n c e  w a s  g i v e n ,  w e  f i n d  h e  t h e r e  s a y s  t h a t  h e  

w a s  a w a k e n e d  b y  t h e  n o i s e  o f  a  p i s t o l  s h o t  a n d  f o u n d  

t h a t  A u t a r  S i n g h  h a d  k i l l e d  h i s  wife; t h a t  s h e  w a s  l y i n g  

o n  h e r  b a c k  a n d  b l o o d  s e e m e d  t o  b e  c o m i n g  from h e r  b o d y  

o n  t o  t h e  b e d - c l o t h e s .  A u t a r  S i n g h  a s k e d  h i m  i f  he 
w a s  c o l d  a n d  put a  r a ^ a i  o v e r  h i m  a n d  t o l d  h i m  t o  g o  t o  

s l e e p  a g a i n ,  w h e r e u p o n  t h i s  r e m a r k a b l e  b o y  promptly 
w e n t  to s l e e p .  N e x t  m o r n i n g  h e  w e n t  h o m e ,  a n d  i n  t i i e  

m o r n i n g  h i s  u n c l e  S a y a n  c a m e ,  a n d  he f t c ? l d  Mm what 
had h a p p e n e d .
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I't is at once seen that there are vita! discrepancies 
between the two stories wMcli I need not particularize 
a s  t h e y  s p e a k  f o r  t h e m s e l T e s .

I'he question as to the credibility of this s'aprenielj 
important witness Gahia does n o t  depend only upon 
these two inconsistent narraxions. This hoy made a 
statement to the police on the 18th of October 
referred to in the judgment of the Court below, TMs 
statement, made 1 1  days after the morning of the 
alleged murder, is the first record of the matter taken 
by any person in authority, and its material part is as 
follows :—

“^On the nighi of the occurrence I slept in fcbe house o f Autar 
Singii. A t night I heard the report o f a firearm. I got up.
Autar Hinjjh at once put a razai on me saying that I  was perhaps 
cold. I  then fell asleep. In the moiEiBg I heard that the wife of 
Autar Singh had died that night/^

This is the only version of the affair that the 
learned Sessions Judge thinks can be relied upon with 
any safety. In fact the learned Judge states that he 
’will only rely npon the evidence of this witness to this 

**extent : that he heard a shot and that Autar Singh 
covered him with a quilt. .1 entirely agree that this 
is the only part of this boy’s evidence that can he said 
to he consistent, hut a t . the same time I  consider it 
highly dangerons, to hold on such , evidence that a 
murder has been committed and that Antar Singh is 
the murderer.

Befoi^ leaiing this witness  ̂ I  should point out that 
whereas in his cross-examination in the Sessions Court 
he alleges that “  the accused and the deceased used to 
quarrel daily ” , inMs evidence before the Committing 
Magistrate he states that he not only heard of no quarrel 
between the accused and the deceased that night hut 
that he had never heard of any quarrels between them. .

I t  f o l l o w s  t h a t  i f  w e  c a n n o t  b e l i e v e  0 a h i a * s  s t o r y j /  

the c a s e  for t h e  p r o s e c u t i o n  I s  n o t  i m p r o T e d  b y  p r o d u c ­

i n g  w i t n e s s e s  w h o  s a y  t h a t  t h e y ' ' ' h e a r d  t a l e s  or r u m o u r s  

to n a u e h  the & a m e ,  e f f e c t  a s  G a h l a * s  f i n a l l y  e d i t e d  v e r s i o n  

g i v e n  a t  the triah - M o s t '  o f  s u c h  e v i d e n c e  i s  o b v i o u s l y  

i n a d m i s s i f e i e  a S ' o f f e n d i n g ' a g a i n s t  t h e  m o s t  e l e m e n t a r y  

p r i n c i p l e s  of evidence, a n d ,  s h o u l d  n e v e r  h a v e  b e e n ,  a l * '  

lowed t o  h a v e  b e e n  g i v e n . '

i m

A u t a E  

The Ceows.
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As to Sayan, his evidence is that Gahla told liim 
mucli the same story that he told Colonel Coldstreara.. 
B u t ,  as I h a v e  a l r e a d y  o b s e r v e d ,  if I c a n n o t  be­
lieve t h i s  v e r s i o n  of G a h l a ’ s  h o w  d o e s  t h e  p r o d u c t i o n  

o f  a  w i t n e s s  t o  s a y  t h a t  G a h l a  told h i m  t h e  s a m e  t a l e  

h e l p  matters ? , I f  A tells me what I have reason to
b e l i e v e  i s  a  lie, t h e  f a c t  t h a t  B s w e a r s  t h a t  A  t o l d  h i m  

t h e  s a m e  l i e  d o e s  n o t  turn t h e  l i e  i n t o  a  t r u t h .  T h e  

l e a r n e d  Sessions J u d g e ,  h o w e v e r ,  a t i ; a o h e s  w e i g h t  t o  

S a y a n ’ s  e v i d e n c e  a s  t o  w h a t  G a h l a  t o l d  h i m ,  though 
h e  d o e s  n o t  b e l i e v e  t h e  s a m e  s t o r y  w h e n  G a h l a  s w e a r s  

t o  i t  i n  t h e  w i t n e s s  b o x .
et

T h e  witness n e x t  in i m p o r t a n c e  to G a h l a  is R n k n a .  

H e  p u r p o r t s  to h a v e  heard a  s h o t  fired a n d  t o  h a v e  s e e n  

s h o r t l y  a f t e r w a r d s  a h u m a n  b o d y  r e m o v e d  ia a  b u l l o c k  

c a r t .  A c c o r d i n g  to t h i s  w i t n e s s ,  w h e n  t h e  b o d y  h a d  

b e e n  placed i n  t h e  c a r t  H a m  a m  S i n g h  c a m e  t o  t h e  

s p o t  a n d  a s k e d  w h e t h e r  t h e r e  was a n y  b r e a t h  i n  

t h e  b o d y  a n d  t o l d  t h e  o t h e r s  t o  l o o k  c a r e f u l l y ,  where­
u p o n  t h e  t w o  p e r s o n s  i n  c h a r g e  o f  t h e  c a r t  said ;  

“  B a p u  t h e r e  i s  n o  b r e a t h  l e f t ,  s h e  w a s  k i l l e d  a t  

o n c e .  ”  T h i s  s t o r y  is h i g h l y  s u s p i c i o u s .  T h e  w i t n e s s  

s t a t e s  t h a t -  h e  w a s  s l e e p i n g  i n  t h e  compound i n  

q u e s t i o n  b y  p e r m i s s i o n  o f  H a r n a m  S i n g h  himself, 
w h o  g a v e  h i m  l e a v e  i n  p e r s o n .  H a r n a m  S i n g h  t h e r e ­

f o r e  k n e w  h e  w a s  t h e r e ,  a n d  k n o w i n g  t h a t ,  and having 
just a s s i s t e d  i n  o r  c o m e  t o  k n o w  of t h e  m u r d e r  of h i s  

d a n g h t e r - i n - l a w ,  h e  d e l i b e r a t e l y  s u p p l i e s  evidence o f  

t h e  c r i m e  t o  t h e  s t r a n g e r s  s l e e p i n g  w i t h i n  h i s  g a t e ,  a n d  

t o  m a k e  t h i s  e v i d e n c e  m o r e  definite a n d  c o n c l u s i v e  

h o l d s  a n  i n c r i m i n a t i n g  c o n v e r s a t i o n  w i t h i n  e a r  s h o t  o f  

t h e s e  s t r a n g e r s .

M o r e o v e r  t h e  r e s t  o f  t h i s  w i t n e s s *  s t o r y  i s  h i g h l y  

i m p r o b a b l e  a n d  I  a m  u n a b l e  t o  b e l i e v e  t h a t  h e  a n d  h i s  

f r i e n d  K h a i r a  w e r e  i n  t h a t  kaveli a t  a l l  o n  t h e  n i g h t  i n  

^ u e s ^ i o n .  T h e  w i t n e s s  a d m i t s  t h a t  h e  h a d  n e v e r  b e e n  

t o  S h e r e w a l a  i n  h i s  life b e f o r e  o r  s i n c e  t h i s  a l l e g e d  

o c c u r r e n c e .  H e  w a s  t r a v e l l i n g  w i t h  a  c o u p l e  o f  

b u l l o c k s  w h i c h  h e  w i s h e d  t o  s e l l .  H e  s a y s  h e  s o l d  o n e  

a t  S a m m e w a l i ,  b a t  h e  d o e s  n o t  s u g g e s t  t b a t  K e  e V e n  

a t t e m p t e d  t o  s e l l  t h e  b u l l o c k s  a t  S h e r e w a l a .  I t  w a s  

n o t  i n  h i f  d i r e c t  r o u t e  a n d  n o  s a t i s f a c t o r y  r e a s o n  i s



given wlij lie should liava gone out of liis way to risit 
that village on that particular

A O T A ' i  S r a S K

Khaira*s evidence is even more fantastic and Is . #2
'Utterly iiawortliy credence, Ciiow?r,

The only remaiiiin£  ̂ witness whose evidence 
othei* than kearaay is Babna. This person claims to 
have seen three appellaiits on one oceasioii at an early 
hour in the morning standing in th3 cremation ground 
of Slierewaia thro win,  ̂ fael on a fire. Hi> explains his 
presence there by saying that he oame to discuss soiae 
CTiminal c%se with hh brother. Both he ami his 
brother live at Ghibranwali, hnt the brother ciilti^jites 
land at Sherewala and goes there on oceasions for 4 or
o days at a time. The witness selee.fced . one of these 
inconvenient oceasions to seek his brother. '.Che story 
has all the app-iarance of a cilurnsy fabrication.

In additioD to these four witnesses the prosecution 
liave pnt forward two persons, Balwaiit wSingli and his 
father Giirmiikli Singh, who have given evidencQof cer­
tain statements alleged to have been made by the deceased: 
sometime prior to the date of her death. The state­
ments deposed to by Balwant Singh are said to have 
‘been made by the deceased S or 9 months before her 
death, and those, narrated by Qurmtikh Singh are 
alleged to have been made on the 21st September, 1922, 
that is about iO days before the date when she is 
•said to have been murdered.

How,, apart from any other objections vhioh 
'.might be taken to the subject matter of these state- 
mehts, it seems to me quite obvious that they could 
not be made evidence in this seeing tliat they:i*
•are statements made b y , a  p e r s o n  who is d e a d ,  a n d i '  

therefore, could o n l y  b e  admitted i f  they oould be 
shown to come within tho' provisions of .section ',,32 (1) '

, ^ o f  t h e  I n d i a n  E v i d e n c e  A c t .  *  -

■ T h e ,  l e a r a e d - G o v e r n l a e n t ' M v o o a t e  , a r g u e s  t h a t  t h e y  

• d O '  c o m e "  w i t h i n  t h e s e ,  p r o y i a f ^ n s  " b e i u g  : s t a t e i n 0n t s  

m a d e  b y  t h e  d e c e a s e d ' a S ' t o t h i ' ' o a u i s e ' ' M , : l s 6r : ' d l 6a ^  a s , ' '  

t o  t h e  c i r o u m s t a t t o e s  o f  t h e  t r a n s a c t i o n  w h i c h " r e s u l t e d '  

i n  h e r  d e a t h .  X  f e e l  c o n s t r a i n e d  t o  s a y  t h a t  I  , ^ f i n d  i t
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h a r d  t o  b e l i e v e  t h a t  s u c h  a  contention c a n  b e  p u t  for­
ward s e i i o u s l y .  T h e  s u b - s e c t i o n  r e l i e d  u p o n  by t h e  

Government A d v o c a t e  only applies t u  t h e  c l a s s  of s t a t e ­

m e n t s  k n o w n  a s  d y i n g  d e c l a r a t i o n s ,  t h a t  i s  t o  s a y  

s t a t e m e n t s  m a d e  b y  a  d y i n g  person a s  t o  t h e  injuries 
w h i c h  h a v e  b r o u g h t  him o r  h e r  t o  t h a t  condition, o r  

t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h o s e  i n j u r i e s  c a m e  

t o  b e  i n f l i c t e d .  I n  t h e  c a s e  b e f o r e  u s ,  a s s u m i n g  t h a t  

t h e  s t a t e m e n t s  in q u e s t i o n , were i n  f a c t  m a d e ,  t h e y  

w e r e  m a d e  i n  t h e  o n e  c a s e  m a n y  m o n t h s ,  a n d  i n  t h e  

other many d a y s ,  b e f o r e  t h e  c a u s e  o f  d e a t h .

A c c o r d i n g  t o  t h e  p r o s e c u t i o n  t h e  c a u s e  o f  d e a t h  

w a s  a  s h o t  f i r e d  f r o m  a  r e y o l v e r .  A  s t a t e m e n t  m a d e  

b y  t h e  d e c e a s e d  a s  t o  t h e  f i r i n g *  o f  t h a t  s h o t  o r  t h e  

c i r c u m s t a n c e s  u n d e r  w h i c h  i t  c a m e  t o  b e  f i r e d  w o u l d ,  

o f  c o u r s e ,  b e  a d m i s s i b l e  i n  e v i d e n c e .  T h e  s t a t e m e n t  

m u s t  b e  m a d e  b y  t h e  p e r s o n  w h e n  h e  i s  d y i n g  f r o m  

t h e  r e s u l t  o f  t h e  i n j u r y  w h i c h  c a u s e d  h i s  d e a t h ,  o t h e r ­

w i s e  i t  i s  o b v i o u s l y  n o t  a  d y i n g  d e c l a r a t i o n .  I n  E n g ­

l a n d  t h e r e  i s  t h e  a d d i t i o n a l  r e q u i r e m e n t  t h a t  t h e  i n j u r ­

e d  p e r s o n  m u s t  b e  a w a r e  t h a t  h e  i s  d y i n g ,  a n d  t h e  r u l e  

o n l y  a p p l i e s  i n  c r i m i n a l  c a s e s  a n d  t o  t h e  c a s e  o f  h o m i ­

c i d e ,  b u t  i n  I n d i a  t h e  E v i d e n c e  A c t  h a s  d o n e  a w a y  

w i t h  t h e s e  t w o  q u a l i f i c a t i o n s .  I n  M r .  J u s t i c e  S t e p h e n ’ s  

H i s t o r y  o f  t h e  C r i m i n a l  L a w  i n  E n g l a n d  t h e  f o l l o w i n g  

i n t e r e s t i n g  c o m m e n t a r y  a p p e a r s  o n  t h i s  r u l e  o f  e v i d e n c e  

a s  a p p l i e d  t o  I n d i a

”  The rule is in many ways remarkable. It has worked, I am 
informed, ill in India, into which country it  has been introduced 
together with many other parts of the English law of evidence. 
I  have iieard that in the Pnnjab the effect of it is that a person 
mortally wounded frequently makes a statement brie ging all his 
heTeditary enemies on to the scene at the time of his receiving hi& 
wound, thus nsirg' his last opportunity to do them an injury. 
A remark made on the policy of the rule by a native o f  Madras 
shows how differently such matters are viewed in different parts of 
the  ̂world. ' Such evidences ’ he said; ought never to be admit­
ted in any ease. What motive for telling the truth can any man 
possibly have when he is at the point of death

I  h a v e  d e a l t  p e r h a p s  a t  t o o  g r e a t  l e n g t h  w i t h  t h i s  

p o i n t  o f  e v i d e n c e  b u t  t h e  e a r n e s t n e s s  w i t h  w h i c h  i t  h a s  

h e e n  p r e s s e d  b y  t h e  p r o s e c u t i o n  h a s  m a d e  m e  f e e l  b o u n d  

t o  d e a l  w i t h  i t  m o r e  f u l l y  t h a n  I  w o u l d  o t h e r w i s e  h a v e -  

d o n e .
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‘T h e  l e a r n e d  Government A d v o c a t e  h a s  also r e l i e d  

on sections 6 and 8 of the Evidence Act as autliorisiag 
t h e  a d m i s s i o n  of this e v i d e n c e .  T h e s e  s e c t i o n s ,  h o w ­

e v e r ,  h a v e  obviou sly  n o t h i n g -  t o  s a y  t o  the c l a s s  o f  e v i ­

d e n c e  under discussion. Section. 6 merely enacts tke 
principles laid down in* Articles 3 and 8 of Stephen's 
Digest of E v i d e n c e ,  w h i c h  d e a l s  with t h a t  c l a s s  of e v i ­

d e n c e  ^'Mch comes nnder the doctrine of tea gBsiae and 
lias nothing to say to the admissibility of statements 
made b y  persons w h o  are d e a d .  S i m i l a r l y ,  s e c t i o n  8 o f  

the ETidence Act applies the principles explained by 
Mr, Justice Stephen in Article 7 of his Digest, and lias 
n o  b e a r i n g  o n  t h e  topic t i n d e r  d i s c u s s i o n .  •

For the reasons I  have g'iven I am clearly of opin* 
ion that the statements of Mussammai Balwaat Kaur 
deposed to by the witnesses Balwant Singh and Gnrmiikh 
Singh, are inadmissible in evidence and mnst be ignored.

The result is that there, is no evidence before us of 
motive for the crime, but even if a motive had been 
e.stablished that would not carry the Crown ease any 
farther, as we have come to the ooncliasioB. that the 
evidence does not satisfactorily establish that Mimmn-

Balwant Kaur was in faet.m'^rd^i'ed, however sus­
picious may be the circnmstancea surrouiidiiig her death 
and the disposal of her body,

I accordingly hold that the appeals of all three 
appellants must be accepted and the convictions and 
sentences of the Court below set aside.

1SE3 

Au-tae Sis-^h: 

T h e  C s o w s »

ed.
Beoa3>w ay  J.— I agree. The appeals are aceept»

C. H, O.
Appeals Uccepiisd.


