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Before Sir Shadi Lalf CMef Justice and Mr, JusUce Limsden,

—  versus
KHANTJ— Bespondent,

Criminal Appeal No. 343 of 192
Pfisonn Jet, I X  of 1894, section 3 {1), [2) and section 42-— 

Judicial lock-np— wlutlief a ‘̂ prison ■—Unhr-’trial prisoner— 
tDlielher “  _pr>soner — Consiabld on diity at locli-up preventing 
acemed Jrom communicating m th  the jpritontr— tvIntJier acting in
lawful diicliarge o f  Jiiŝ  duty— Indian Penal Code, section 353.

On the 7til November 19:^2, a constable was on duty at 
the judicial lock-up situated in Sargodha and wMle he was 
patrolling, the accused came up and entered into a conversa­
tion with certain under-trial prisoners -who were detained in the 
lock-up. The constable prevented tbe accused from talking with 
the prisoners. Thereupon the accused not only abused the con­
stable but also threw his shoe at him. Upon these facts the 
trial Magistrate convicted the accused o ! an offence under sectionr

Indian Penal Code, aud the Sessions Judge on appeal altered 
the conviction to one under section 352.

Belrl, that a judicial lock-up used for the detention of 
under-trial prisoners is a prison within the meaning of that 
expression used in the Prisons A ct, t'ide sub-section (1) o f  section 
i  o f tbe Act.

S eld  al.Wj that a person committed to custody in pursuance 
o f a warrant or an order of a Court exercising criminal juris­
diction^ tbough not oonvieted, is a criminal prisoner within 
the meaning o f sub*section (S) of section 3 of the Act.

E ild  furfh e r that the respondent in communicating with the 
prisoneis in the lock-up committed an offence tinder section 4’3 
o f the Act; and that the constable who was employed to g-uard the 
lock-up was a cling in the lawful discharge of his duty in trying 
to prevent the re?pondeut from communicating with the prisoners 
and was consequently acting* in the lawful discharge o f his 
duty when he was assaulted by the respondent. The latter was 
therefore guilty of an offence under section 358 o f the Penal 
Code.

Appeal frovi the order o f  Khaa Bahadur M u u s h i ^  

Rahim JBaMsh, Sessions Judge, Bhahpur, at Sargodha.



dated the J30i December 1922  ̂ modifying that o f  S a y  a d  1923
Qasam- lli^Shahs Magistrate  ̂ Id  Ciami Sargodhas dated —

ike 27th November 1U22̂  conflicting the respondBnt. K m G » E p p s E O £

Dalip Sing-Hj A&sistaat Legal E-expembraacerj for Khahf. 
Appellant,

Nemo, for E,espoadeiit,
T h e  j u d g m e n t  o f  t h e  C o u r t  w a s  d e l i v e r e d  b j —

Sir Shadi Lal 0. Tlie facts, which are 
relevaot to tlie question of law inyulYed in tiiis appeal* 
lie within a narrow compass. On the 7tli K^vember
1922 a constable Bamed Lutaf was on duty at the 
judicial loek-up situated in Sargodha, and while he 
was patrolling, the respondent Khanun came up and 
entered into a converbationi with certain uader4rial 
prisoners who were detained in the lock-up* The 
constable prevtinted the respondent from talking with 
the prisoners. Therc^upon the respondent not only 
abused tlie constable but also threw his shoe at 
Mm. Upon these facts the Magistrate convicted Khanmi'
' #f an offence under section 353j Indian Penal Oodej 
but on appeal the Sessions Judge has acquitted him 
of t̂ iat offence and has canvieted Mm nnder seotioa 
852j Ifldian , Penal Codej instead,, holding that, the 

. constable waB not at the time of the assault acting in 
the discharge of his duty as a public servant. .

We find it difficult to, f o l i o t h e  jndgrtient o f 
the learned Sessions Jndge. He oacedes that com- 
mnnication with under-trial prisoners

wis,ile ce-nfiaed iu a prison or oufeside a prisoa when they 
are m control o f aa officer belonging* to tlie prison*^

is prohibited ; but he, thinks that a judicial lock«np is 
not a prison and that, a constable* whib he is on daty 

' at the iock-np, cannolBe deemed to be a public, s8r?ant, 
acting in .the lawful disehatge of his "duty as ' suoli, 
public■ servant. , NoWj', the, word,,. ,prison ” as defiaed 
in section 3 (1) of the. Prisons^Act",(IX o f ' 1894),
,nieans—“

“  any Jail or place used, perooiattteiifclj or teioipoi'arilj, nader 
the g-ejaeml or special orders o f a Local Govemmeat, for _ the 
deteatlon of prisooeraj aad iaelaies all laads aad baiHiags
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102 3 appurtenant thereto, but does not include («) anv place for the
_____ confinement of prisoners who are exclusively in the custody o£

K iS'G-'Bmpesou the police .................... ............
I t  i s  c l e a r  that a n  u n d e r - t r i a l  p r i s o n e r  i s  not a  

p r i s o n e r  w h o  i s  e x c l u s i v e l y  i n  the c u s t o d y  o f  t h e  

p o l i c e ,  a n d  t h a t  a  j u d i c i a l  l o c k - u p  u s e d  f o r  t h e  d e ­

t e n t i o n  of u n d e r - t r i a l  p r i s o n e r s  c a n n o t  b e  e x c l u d e d  

from t h e  c a t e g o r y  of a  prison i f  i t  otherwise f u l f i l s  

t h e  r e q u i r e m e n t s  of t h e  d e f i n i t i o n .

T h e  v i t a l  q u e s t i o n  i «  w h e t h e r  a n  u n d e r - t r i a l  

p r i s o n e r  is a *  p r i s o n e r , ’  a n d  t h a t  q u e s t i o n  m u s t  b e  

a n s w e r e d  i n  the a f f i r m a t i v e .  A  p e r u s a l  o f  s u b ­

s e c t i o n s  ( 2) ,  ( 3 )  a n d  (4 ) o f  s e c t i o n  3  m a k e s  i t  a b s o l u t e l y  

d e a r  that p r i s o n e r s  a r e  d i v i d e d  i n t o  t w o  c l a s s e s  (ot) c i v i l  

p r i s o n e r s  ; a n d  (b) criminal p r i s o n e r s  ; a n d  t h a t  the 
l a t t e r  a r e  a g a i n  sub-divided into “  c o n v i c t e d  c r i m i n a l  

p r i s o n e r s  ”  a n d  “  u n c o n v i c t e d  c r i m i n a l  p r i s o n e r s . ”  

I n d e e d .  Chapter V I  o f  t h e  A c t  r e f e r s  t o  u n c o n v i c t e d  

criminal p r i s o n e r s  e x p r e s s l y ^  a n d  t h e r e  c a n ,  t h e r e f o r e ,  

b e  n o  d o u b t  t h a t  a  criminal p r i s o n e r  i s  n o t  n e c e s s a r i l y  

o n e  w h o  h a s  b e e n  c : ^ a v i o t e d  b y  a  C o u r t  of law. A  

p e r s o n  c o m m i t t e d  t o  c u s t o d y  i n  p u r s u a n c e  o f  a w a r r a n t  

o r  a n  o r d e r  o f  a  C o u r t  e x e r c i s i n g  c r i m i n a l  j u r i s d i c t i o n ,  

t h o u g h  n o t  c o n v i c t e d ,  i s  a  criminal p r i s o n e r  w i t h i a  t h e  

m e a n i n g  o f  s u b - s e c t i o n  ( 2 )  o f  s e c t i o n  3 ,  a n d  a  p l a c e  

u s e d  f o r  t h e  d e t e n t i o n  o f  s u c h  a  p r i s o n e r  is a  p r i s o n .  

W e  m u s t ,  t h e r e f o r e ,  h o l d  t h a t  a  j u d i c i a l  l o c k - u p  i s  a  

p r i s o n   ̂ w i t h i n  t h e  m e a n i n g  o f  t h a t  e x p r e s s i o n  used 
in t h e  P r i s o n s  A c t .

Now, s e c t i o n  4 2  o f  t h e  a f o r e s a i d  A c t  p r o v i d e s  t h a t  

a  p e r s o n ,  w h o  c o m m u n i c a t e s  o r  a t t e m p t s  t o  c o m m u n i ­

c a t e  w i t h  a n y  p r i s o n e r  c o m m i t s  a n  o f f e n c e  p u n i s h a b l e  

w i t h  i m p r i s o n m e n t  o r  f i n e .  T h e  c o n s t a b l e ,  w h o  w a s  

e m p l o y e d  t o  g u a r d  t h e  l o c k - u p ,  w a s  a u t h o r i s e d  t o  p r e ­

v e n t  the c o m m i s s i o n  o f  a n  offence u n d e r  s e c t i o n  42, 
a n d  he w a s  c o n s e q u e n t l y  a c t i n g  i n  t h e  l a w f u l  d i s c h a r g e  

o f  h i s  d u t y  w h e n  h e  w a s  a s s a u l t e d  b y  t h e  a c c u s e d .

The o f f e n c e  c o m m i t t e d  b y  t h e  respondent fulfils 
a l l  t h e  r e q u i r e m e n t s  o f  section 3 5 8 ,  I n d i a n  P e n a l  C o d e ,  

a n d  w e  a c c o r d i n g l y  accept t h e  a p p e a l  a n d ,  setting* a s i d e  

t h e  j u d g m e n t  o f  t h e  S e s s i o n s  J u d g e ,  conviot the res­
pondent o f  a n  o f f e n c e  u n d e r  s e c t i o n  3 5 3 ,  I n d i a n  P e n a l



■Code. We, however, liiamtain the senteace imposed hy 
the learned Judge^ because the learned f^oimsel for the 
Crown admits that the reasoa why the Local (3-overn" 
m e n t  i n v o k e d  the j u r i s d i c t i o n  o f  this C o u r t  ■ w a s  t o  

o b t a i n  a n  a u t h o r i t a t i v e  p r o n o u n c e m e n t  o n  t h e  q u e s ­

t i o n  o f  law a n d  not to seek an enhancement of the 
sentence.

4. N. C.
AjypBal accepted.
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Before Mr. J-usiice Broadway and Mr. Jttsiice Fforde.

A U T A P t>  ' I 935

mrsus Jn«e.I$.
The OROWK — E esp o n d en t  

Criminal Appeal No. 419 o f 1923.
Indian Bvnlmr-e Aet  ̂ I  o f  1872^ sectiam G, 8, 32 (I) — 

declaration—staiemenfs made %  deceased to minesiee mmetime 
prior to the happening o f  the e '̂ent which resulted in ?m  death— 
whether admissihle tn ei-iienee.

^The appellant was charged with, and convicted of, the murder 
o f his wife and the proseeiition produced % -wifenessee B , S . atid 
Gp S, who gave evidence of certain statements alleged to have 
been raade by the deceased a,bout S or 9 months and 10 da,yŝ  res­
pectively, prior to the event which resulted in  her death.

JSeld, that the atafeeraents made hy a person who is dead eoald 
only ue admitted if they eould be shown to  come wifehm the pro- 
Tisions of section 82 []) o f the Indian Evidence Act, which sab- 
seetion applies to the class o f statements known as dying deelara- 
tions;r statements raade by a, dying person as to the injutrieg 
which have brought him or her to that condition or the eiremra- 
stanoes under which those injuries oame to be iijflieted. The evi­
dence eoneerning statements made by the deceased in this case was 
therefore inadmissible under section ( } )  nor eonld it be admitted 
under either section & or, section B, of the Act. ■

The commentary in regard to the value of dying declarations 
in India contained in Mr. Juatioe Stephen^s History o f Criminal 
Law in England, referred to.
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