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Before Mr» Jit^tice Harrison and Mr, ‘Insiice Zufar AU„

K 'E K I  AND OTHEKS (P x A iN T O T s) P e t it io n e rs ,
, vm us  ' ■ _________

O H H A J J U  E A M  a x d  a k o t h e e  ( D e f b k b a k t s )  J n n eL
Respondents.

Civil Miscellaneous No- 522  of 1922.
[Civil Appeal No* 27S9 of 1914.]

OzTtl Procf'dme Act F o f  190S, Order I 'X F j rule 2— 
petition for  leave, lo appeal to Privp GotincU ksH  np dming fro"  
e&edin[is im Ttmezv and appeal—IjtmitaUon.

On tliG Srd Kovember 1917, an appeal was accepted by a 
Division BeBcli of the Pnniab Chief Couvtj and the suit of the 
plaintiffs was dismissed. An application for leave to appeal to 
the Privy Council was duly presented by the plaintiffs within 
tiaae, and on the same day an application for review was 
made. The application for review was accepted and the jndg- 
ment passed^ on 3rd November 1917, was reverBeds and plain­
tiffs^ suit was decreed in fu l l ;  aiid on *2'2iid J'uly 19183 an 
order was recorded on the application for leave to appeal to 
the Privy Council to the effect that as the application for leview 
had been aeeepted there was no necessity to go  on with the 
application. The defendants then appealed to the Privy Council 
and on the 27th February 1922, their appeal was accepted and 
the judgments passed on review were set aside as being: -uHfa mre»^ 
and the decree of the 3rd November 1017^ dismissing the suit 
was restored. The plaintiffs now prayed that their original appli­
cation for leave to appeal to the Privy Council from the latter 
order be heard and disposed of.

Meld, that the plainti:Ss^ application for leave was still alive> 
and had merely been in a state o f suspended animation while the 
leview and the consequent appeal to the Privy Coancil had beeu 
mb Jfidice and as it had been originally presented in ttme it eould 
now proceed.

Application far ham  io ^appenl io Mis Mmjegiy^s 
JPrivy Gouneii against the §ni.gmewl o f  ike Chiej Court 
[Scoti'Smilli and LesUe-Joms J J . )  passed on 3rd, 
November 1917*

Sheo Nakain and MAKOHAK L al, fop' Petitioners*.- 
Tee: Chand and G. 0. K aiiang, for Respondents,, .
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i g o ;3 The judgment of the Court c l e l i v e r e c i b y — ■

Hakeison J.—This is an application asking for 
o r d e r s  t o  b e  p a s s e d  o n  a  petition f o r  l e a v e  t o  a p p e a l  t o  

t h e  P r i v y  O o u n c i l  f r o m  a  d e c r e e ,  d a t e d  t h e  3 r d  o f  jSTo -  
v e i n b e r  1 9 1 7 .

T h e  facts are t h a t  o n  t h a t  d a t e  an a p p e a l  w a s  

a c c e p t e d  and t h e  s u i t ,  a s  i n s t i t u t e d ,  was d i s m i s s e d  b y  

the o r d e r  o f  a  D i v i s i o n  B e n c h .  A n  a p p l i c a t i o n  f o r  

l e a v e  to a p p e a l  t o  t h e  P r i y y  C o u n c i l  was d u l y  presented 
within tiniCj a n d  o n  t h e  same d a y  a n  a p p l i c a t i o n  f o r  

reTiew was made. This latter application was accept­
e d  a n d  e v e n t u a l l y  t h e  o r i g i n a l  o r d e r ,  passed o n  the 
3 r d  o f  NoTember 1 9 1 7 ,  w a s  reversed a n d  t h e  s u i t  w a s  

d e c r e e d  i n  f u l l .  P r o m  t h i s  order p a s s e d  i n  review 
a n  a p p e a l  w a s  p r e s e n t e d  t o  t h e  P r i v y  O o u n c i l  u r g i n g  

t h a t  t h e  review w a s  n o t  c o m p e t e n t  a n d  f u r t h e r  t h a t  o n  

t h e  m e r i t s  t h e  o r i g i n a l  o r d e r  p a s s e d  b y  t h e  Division 
B e n c h  o n  3 r d  N o v e m b e r  1 9 1 7  w a s  c o r r e c t .  O n  t h e  

2 7 t h  P e b r u a r y  1 9 2 2  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n ­

c i l  h e l d  t h a t  t h e  r e v i e w  was n o t  c o m p e t e n t ,  t h a t  r u l e  1 
o f  O r d e r  X L V I I  h a d  b e e n  m i s u n d e r s t o o d  a n d  t h a t ,  t h e r e ­

f o r e ,  t h e  j u d g m e n t s  g i v e n  b y  t h e  t w o  D i v i s i o n  B e n c h e s  

i n  1 9 1 8  w e r e  t o  b e  s e t  a s i d e  a n d  t h a t  o f  t h e  B e n c h  o f  

t h e  Chief C o u r t  w h i c h  p a s s e d  t h e  o r d e r  o f  t h e  3 r d  

J N F o v e m b e r  1 9 1 7  w a s  t o  b a  r e s t o r e d  s o  t h a t  t h e  s u i t  

w i l i  s t a n d  d i s m i s s e d . ”

C o u n s e l  f o r  t h e  r e s p o n d e n t s  c o n t e n d s  t h a t  t h i s  

f i n d i n g  o r  r a t h e r  t h e  o r d e r  i n  O o u n c i l  w h i c h  f o l i o  w e d  

u p o n  i t  e m b o d i e s  t h e  o r i g i n a l  d e c r e e  p a s s e d  o n  t h e  3r d  

o f  N o v e m b e r  1 9 1 7  a n d ,  t h e r e f o r e ,  t h e r e  c a n  n o w  b e  n o  

q u e s t i o n  o f  a p p e a l i n g  t o  t h e  P r i v y  O o u n c i l .  H e  a l s o  

c o n t e n d s  ' t h a t  i n  s p i t e  o f  t h e  f a c t  t h a t  t h e i r  L o r d s h i p s  

s e t  a s i d e  t h e  w h o l e  o f  t h e  p r o c e e d i n g s  i n  r e v i e w  a n d  

t h e r e b y  r e s t o r e d  t h e  o r i g i n a l  o r d e r  p a s s e d  b y  t h e  f i r s t  

B e n c h ,  i t  w o u l d  h a v e  b e e n  c o m p e t e n t  t o  t h e  p r e s e n t  

a p p e l l a n t s  a p p e a r i n g  a s  r e s p o n d e n t s  t o  a s k  f o r  a n  o r d e r  

o n  t h e  m e r i t s  r e v e r s i n g  t h a t  d e c r e e  a n d  u p h o l d i n g  t h e  

o r d e r  p a s s e d  o n  r e v i e w ,  a n d  t h i s  i n  s p i t e  o f  t h e  f a c t  t h a t  

t h e r e  w a s  n o  a p p e a l  b e f o r e  t h e i r  L o r d s h i p s  f r o m  t h i s  

f i r s t  d e c i s i o n .

W i t h  t h i s  v i e w  w e  c a n n o t  a g r e e .  T h e  o r d e r  o f  

t h e  P r i v y  C o u n c i l  m e r e l y  d e a l t  w i t h  t h e  c o m p e t e n c y
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of the Teview'applicatiott and the legality of tlie orders i|.2S
passed* Once it iiad been held that the review proceed- •— »
ings . were bad the clock -was merely put back and the Keei
positions as explained in their Lordships’ order* was 
t h a t  t h e  o r i g i n a l  j u d g m e n t  was r e s t o r e d  a n d  the s u i t  

' stood dismissed. J?i!*om that judgment or lather from 
t h e  d e c r e e  w h i o h  followed u p o n  it t h e  p r e s e n t  p e t i t i o n e r  

wished to present an appeal. His application was pre­
sented within time. W e do not agree with the conten­
tion that the order of the 22nd Jiilj 1918 stating that 

the application for review has been acceptedj and 
there is no necessity to go oa with the application ”  is 
tantamount to an order of dismissal,, and we fljid that 
t h i s  a p p l i c a t i o n  i s  s t i l l  a l i v e  a n d  h a s  m e r e l y  b e e n  i n  a  

s t a t e  of suspended a n i m a t i o n  d u r i n g  t h i s  long period.
I t  i s  n o t  c o n t e n d e d  t h a t  t h e  p e t i t i o n e r s  h a d  n o t  f u l ­

f i l l e d  t h e  n p c e s s a r y  c o n d i t i o n s  a n d  were n o t  e n t i t l e d  t o  

t h e  c e r t i f i c a t e  which t h e y  s o u g h t .

W e ,  t h e r e f o r e ,  a c c e p t  t h e  a p p l i c a t i o n  a n d  d i r e c t  

t h a t *  t h e  c e r t i f i c a t e  b e  g r a n t e d .  The c o s t s  o f  t h e  p e t i ­

t i o n e r  a t  t h i s  h e a r i n g  w i l l  be paid b y  t h e  r e s p o n d e n t s  ;

C o u n s e l ’ s  f e e  E s .  120 .
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A . R .

Application accepted.


