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MISCELLANEOUS CIVIL.

Before Mr. Justice Harrison and Mz, Justice Zufar Ali;

NEXI a¥p orHERS (PraiNTirrs) Petitioners,
versus :
CHHAJJU RAM axp axorEER (DEFENDANTS)
’ Respondents.
Civil Miscellaneous No, 522 of 1922,
[Civil Appeai No. 2788 of 1814.]

Covil Procedwre Code, det 'V of 1908, Order Xy , rule 2—
petation for leave to appeal to Privy Council keld up during pro-
- eeedings in review and appeal—Limztation.

On the 3rd November 1917, an appeal was accepted by a
Division Beneh of the Punjab Chief Cowrt, and the suit of the
p'aintiffs was dismissed. An application for leave to appeal to
the Privy Council was duly presented by the plaintiffs within
time, and on the same day an application for review was
made. The application for review was accepted and the judg-

ment passed, on 2rd November 1917, was reversed, and plain-

tiffs’ suit was decreed in full ; and on 2ind July 1918, an
order was recorded on the application for leave to appeal to
the Privy Council to the effect that as the application for 1eview
had been aceepted there was no necessity to go on with the
application. The defendants then appealed to the Privy Counecil
acd on the 27th February 1922, their appeal was accepted and
the judgments passed on review were set aside as being wlira wires,

and the decree of the 3rd November 1017, dismissing the suit

was restored. The plaintiffs now prayed that their original appli-

cation for leave to appeal to the Privy Council from the latter
order be heard and disposed of, ‘

Held, that the plaintiffs’ application for leave was still alive,
and had merely been in a state of suspended animation while the
1eview and the consequent appeal to the Privy Council had been

aub judice and as it bad heen originally presented in time if could
now proceed.

Application for leave {o appeal to His Majesty’s
Privy Couneil againsi the judgmenl of the Chief Court:

(Scoti-Smith end Leslie-Jones JJ.) passed on 3rd
November 1917.

SHEEo0 NARAIN and Mavomar Lar, for Petitioners..

Tex CEAXD and G. C. NaraxNe, for Respondents,
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~ The judgment of the Court was delivered byf—

Harrrsox J~This is an application asking for
orders to he passed on a pefition for leave to appeal to
the Privy Couneil from a decree, dated the 3rd of Noe
vezber 1917. -

The facts are that on that date an appeal was
accepted and the suit, as instituted, was dismissed by
the order of a Division Bench. An application for
leave to appeal to the Privy Council was duly presented
within time, and onthe same day an application for
review was made, This latter application was accept-
ed and eventually the original order, passed on the

3xd of November 1917, was reversed and the suit was

decreed in full. From this order passed in review
an appeal was presented to the Privy Council urging
that the review was not competent and further that on
the merits the original order passed by the Division
Bench on 8rd November 1917 was correct. On the
27th February 1922 their Lordships of the Privy Coun-
eil held that the review was not competent, that rule 1
of Order XLVIT had been misunderstood and that, there«
fore, the judgments given by the two Division Benches
in 1918 were 1o be set aside and that of the Bench of
the Chief Court which passed the order of the 38rd
November 1917 was to be restored ““so that the suit

-will stand dismissed.”

Counsel for the respondents contends that this
finding or rather the order in Gouncil which followed
upon it embodies the original decree passed on the 3rd
of November 1917 and, therefore, there can now be no
question of appealing to the Privy Council. He also
contends -that in spite of the fact that their Lordships
set aside the whole of the proceedings in review and
thereby restored the original order passed by the first
Bench, it would have been competent to the present
appellants appearing as respondents to ask for an order
on the merits reversing that decrce and upholding the
order passed on review, and this in spite of the fact that
there was no appeal before their Lordships from this
first decision. | : )

~_With this view we cannot agree, The order of
the Privy Council merely dealt with the competency
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of the review-application and the legality of the orders
passed. Ounce it had been held that the review proceed-
ings . were bhad the clock was merely put back and fhe
position, as explained in their Lordships’ order, was
that the original judgment was restored and the suit
‘stood dismissed, From that judgment or rather from
the deeree which followed upon it the present petitioner
wished to present an appeal. Ilis application was pre-
senfed within time. We do not agree with the conten-
tion that the order of the 22nd July 1918 stating that
“ the application for review has been accepted, and
there is no necsssity to go on with the application” is
‘tantamonnt to an order of dismissal, and we find that
this application is still alive aud has merely been ina
state of suspended animation during this long period.
- It is not contended that the petitioners had not ful-
filled the necessary conditions and were not entitled to
the certificate which they sought.

‘We, therefore, accept the application and direct
that the certificate be granted. The costs of the peti-
‘tioner at this hearing will be paid by the respondents ;
2ounsel’s fee Rs, 120,

AR,
' Apglication aecepted.
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