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Before Mr, Jusiiee S<irri'iO!i and Mf* Justice Zafar AIL

J H U M A N  AlTD OTHBUS (P l a in t ie e s ) 
Appellants,

m sm
D U L I A  AND OTHERS (DBPE^vDANTS)  ̂

Eespondents*

Civil Appsa! No. 1744 of 1920.

Mortgage— mortgagee alleging the emsience o f  a ■ e!>)im o f  
eoniitional sale and taking proceedings uudgr Regulation X F I l  o f  
I806f and later ahtaimng a decree for posseuion as owiser— Sjs- 
Ungm%lmeni o f  moHgage hj ihti decree, nUJion^k the moHgtge was 
not really one %  way o f  conditional sale— Transfer o f  Fi'ofefh^ 
A d, l Y  o f  168S, onl^ ajsplicaMe in i le  Funjah when pfineijiles are 

^inmhed.

In ISS’2 the morfcgawees took acfeion under Regiilafcioa X V II  
o f 1806, alleging tbat tbe deed contained a clause of condiMonal 
sale and a notice was duly issued and the year of g'race expired on 
the iStli o£ May 1"S3:3. *4s a'matter o f fact the taorfcgag'e con» 
tainted no such clause and the words used tlioreiii did not create a 
mortgage by way of coiiditiottal sale. In the same year the 
mortgagees brought a suit for possessioa as owners and were given 
a decree “  haihai in accordance with which they wer-e farmally 
put in possession as owaera by the Tahsildar. The mortgagor . 
now sues for redemption and it is contended that as the proeeed- 
ings‘ under the Regulation were irregular and as the words used in 
the final decree were not those contained in Order X X X IV  of the 
Code of Civil Procedure aud the Transfer of Property Act_. the 
mortgage was still alive and the mortgagor has still a right to 
redeem. ■

'Reldf that in order to take advantage in the Punjala of the 
provisions of the Transfer o f Property A ct it is  necessary to show 
that a principle has been transgressed' as opposed tcS' tbe non- 
observance o f prescribed fomalitiea. Ifc was clearly the pi^actice 
at the time the suit by the mortgagees was instituted to bring- 
such a suit for possession as an owner and the decree passed was 
quite clear. In  accordance with that decree the naortgagees became 
owners.  ̂ The mortgage was therefore extinguished and no rights 
8ur?iye in the mortgagor.



1923 AliiJiea Clowdhwi v. Hô liU'ti Alt (l)j Somish Vr JRani
X rkh n a {‘S.), Naraijaiia Jieddi y. Papa^ya [Q) and Salig Mam v, 

J h u m a i t  ( 4) ,  d i s t i n g u i s h e d .

B lag Singli v. JBamwa Singh (5); referreil to.

Second appeal from the decree of Bai B a h a d u r  L a l a  

Sri B&m, P o p l a i ,  Addiiioiial Judge, Rolitak  ̂ at Hissm\ 
dated the 6th May 1920, reversing that of Muhammad 
Fida lJUah, Suhordinate Judge, 2nd Class, Eohtak, dated 
the Mth October 1919, and dismissing the lilaintiffs^ suit,

M a n o h a h  L al, f o r  A p p e l l a n t s .

C .  L .  G u l a t i ,  f o r  E e s p o n d e n t s .

T h e  j u d g m e n t  o f  t h e  O o i i r t  w a s  d e l i v e r e d  b y r -

H a r r i s o n  J . — T h e  f a c t s  o f  t h i s  c a s e  a r e  t h a t  i n  t h e  

y e a r  1 8 7 8  the l a n d  i n  s u i t  w a s  m o r t g a g e d  to the 
p r e d e c e s s o r s  -  i n  -  t i t l e  o f  t h e  d e f e n d a n t s  b y  t h e  f a t h e r  o f  

t h e  p l a i n t i f f .  ‘ T h e  m o r t g a g e  w a s  w i t h o u t  p o s s e s s i o n ,  

b u t  i n  1 8 7 9  t h e  m o r t g a g e e s  w e r e  p u t  i n  p o s s e s s i o n  b y  

t h e  J u d i c i a l  A s s i s t a n t  C o m m i s s i o n e r ,  I n  1 8 8 2  t h e  m o r t 

g a g e e s  t o o k  a c t i o n  u n d e r  i i e g u l a t i o n  X T I I  o f  1 8 0 3  

a l l e g i n g  t h a t  t h e  d e e d ^ c o n t a i n e d  a  o l a i l s e  o f  c o n d i t i o n a l ,  

s a l e ,  a n d  a  n o t i c e  w a s  d u l y  i s s u e d '  a n d  t h e  y e a r  o f  g r a c e  

e x p i r e d  o n  t h e  1 3 t h  o f  M a y  1 8 8 3 .  i s  a  m a t t e r  o f  f a c t  

t h e  m o r t g a g e  o o n t a i n e d  n o  s u c h  c l a u s e  a n d  i t  i s  e s t a b 

l i s h e d  b y  B/iag Singh v .  Bamwa Singh ( 5 )  t h a t  t h e  

w o r d s  u s e d  t h e r e i n  d i d  n o t  c r e a t e  a  m o r t g a g e  b y  w a y  o f  

c o n d i t i o n a l  s a l e .  I n  t h e  s a m e  y e a r  t h e  m o r t g a g e e s  

b r o u g h t  a  s u i t  f o r  p o s s e s s i o n  a n d  w e r e  g i v e n  a  d e c r e e  

 ̂baibat’ i n  a c c o r d a n c e  w i t h  w h i c h  t h e y  w e r e  f o r m a l l y  

p u t  i n  p o s s e s s i o n  a s  o w n e r s  b y  t h e  T a l i s i l d a r .  I t  i s  n o w  

c o n t e n d e d  t h a t  i n a s m u c h  a s  t h e  p r o c e e d i n g s  u n d e r  t h e  

H e g u l a t i o E  w e r e  i r r e g u l a r  a n d  t h e  f o r m  o f  t h e  f i n a l  

d e c r e e  w a s  n o t  t h a t  p r e s c r i b e d  i n  O r d e r  X X X I V ,  r u l e  

S  o f  t h e  p r e s e n t  C o d e  o f  C i v i l  P r o c e d u r e  a n d  i n  t h e  

T r a n s f e r  o f  P r o p e r t y  A c t  t h e  m o r t g a g e  i s  s t i l l  a l i i / e  a n d  

t h e  m o r t g a g o r  h a s  a  r i g h t  t o  r e d e e m ,  w h i c h  h e  c a n  n o w  

e n f o r c e .  C o u n s e l  h a s  q u o t e d  a m p l e  a u t h o r i t y  f o r  h i s  c o n 

t e n t i o n ,  m o r e  e s p e c i a l l y  Alimea Ghowdhuri v, Boshun 
A li (1 )̂  Someshv. Mam Krishm  (2), JS/arayanG jBeddi t:.

(1) (1905) 3 Cal. L. J. 533. (3) {Ts98) I. L. R. 22 Mad. ISSi
(2) (1900) I, L. R. 37 Cal.TC5. (4) (1903) I. L. R. 25 All. 281.

(5) 50 ?. R. 1906.

INM AN LAW KEPORTS. [vOL. I T



T O L . IV 1 LAHORE SERIES* M l

Pajjayya (1 ) and Salig Bmn t .  Muradan {%) anf3 it is clear 
f h a t  h a d  t h e  suit b e e n  b r o u g h t  w h e r e  t h e  T r a n s f e r  of 
Property A c t  w a s  i n  f o r c e  a t  t h e  t i m e  o f  i t s  i n s t i t u t i o n  

t h e  decree o b t a i n e d  w o u l d  not d e b a r  t l i e  m o r t g a g o r  f r o m  

p u r s u i n g  h i s  remedy a n d  r e d e e m i n g  the p r o p e r t y .  In 
t h e  P u n j a b ,  h o w e v e r ,  t h e  p o s i t i o n  i s  q u i t e  d i f f e r e n t .  

T h e  p r i n c i p l e s  o f  t h e  T r a n s f e r  o f  P r o p e r t y  Act c e r t a i n l y  

a p p l y  b u t  i n  o r d e r  t o  t a k e  a d v a n t a g e  of t h e  p r o v i s i o n s  of 
t h e  Act i t  i s  necessary t o  s h o w  t h a t  a  p r i n c i p l e  h a s  b e e n  

t r a n s g r e s s e d  a s  opposed t o  t h e  non-observance o f  

p r e s c r i b e d  f o r m a l i t i e s .  I t  w a s  clearly t h e  p r a c t i c e  a t  

t h e  t i m e  t h e  s m t  i n  question w a s  i n s t i t u t e d  t o  b r i n g  

s u c h  a  s u i t  f o r  p o s s e s s i o n  a s  o w n e r .  I t  i s  t r u e  t * h a t  t h e  

j u d g m e n t  s p e a k s  o f  a  d e c r e e  f o r  p o s s e s s i o n  b e i n g  g i v e n  

i n  l i e u  o f  t h e  s u m  d u e  o n  t h e  m o r t g a g e  d e e d  b u t  t h e  

d e c r e e  i t s e l f  w h i c h  i s  v e r y  b r i e f  m e r e l y  states t h a t  a  

d e c r e e  ^baibaf i s  g i v e n .  These w o r d s  m e a n  a ,  decree for 
p o s s e s s i o n  a s  o w n e r .  T h e  f a c t  t l i a t  t h e  c l a u s e  o f  c o n 

d i t i o n a l  s a l e  was n o t  r e a l l y  p r e s e n t  i s  i m m a t e r i a l  f o r  t h e  

d e c r e e  w a s  q u i t e  c l e a r  and i n  a c c o r d a n c e  t h e r e w i t h  t h e  

/nortgagees became o w n e r s  a n d  w e r e  p u t  i n  p o s s e s s i o n ,  

a s  s u c h ,  a n d  h a v e  been i n  p o s s e s s i o n  e v e r  s i n c e ,  a n d  

c a n n o t  now b e  d i s t u r b e d .  T h e  m o r t g a g e  w a s  e x t i n g u i s h 

e d  a n d  mo r i g h t s  s u r v i v e  i n  t h e  m o r t g a g o r .

T h e  a p p e a l  i s  d i s m i s s e d  w i t h  c o s t s .

A .N . G.

J h u m a n

BCFIilA.

1923

Appectl d'mmued.

{I) (18i>8) I.l/.ll. 22 Mad. 133. (2) (1903) I.L.B. 25 All. 231.


