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A P P E L L A T E  C 8 V I L .

Before Mr, Jus6ice Mariineaw and- Mr. Justice Iloti 8agar,

1 9 2 S  B A S H U  E A H  A ^ D  B A . L A . K  R A M  ( P L A i i f T i i ' P s )

Appellants, 
versus

P I A E A  O H A N B  ( B s s ’ E K d a n t )  R e s p o n d e n t .

Civil Appeal Ho. 1292 of 1921.

Custom—Eai Brahmans or Bhsis of milages Mohra BhaUan 
and Man got, Tahsil Rawalpindi— Hindu Law— Onus pro- 
bandi.

Eddf tliat as tne Hai Brahmans o f villages Mohra Bhattaa 
and Mangot formed a fairly com pact village coramunifcy and as 
their basic occupation was agriculture the onus, which origin ally 
TCsted on the plaintiffs/ was shifted to the defendant to prove that 
ther were gOYerned by Hindu Law.

Held also, that the defendant had succeeded in discharging, 
this onus.

iachhnan Das v. PaJtla Mai ( l ) j  referred to.

2?m  Dilta Singh v. Dropti (3), and Damandi v. Mahant 
Krithen Dev (8), distinguished.

Second appeal from the decree of  J .  AddisoUt Bsq., 
jDisirict Judge, Bawalpindi; dated the 1st A fril 19'4l^

f rming that of Lala Narinjan Das, Senior Subordinate 
dge, Eawalpindi, dated the 30ik July 1920, dismiss  ̂

4ng the piaintiffB̂ - mit.
M ,  S .  B h a ^ a T j  f o r  A p p e l l a n t s .

TjBK Oha¥Dj for Bespondent.

T h e  i u d g m e n t  of the C o u r t  was d e l i v e r e d  by-— 
H a e t i n e a i t  J . — T h e  p l a i n t i f f s  s u e  f o r  a  d e c l a r a t i o n  

t f l a t  t h e y  a r e  t h e  o w n e r s  o f  t h e  l a n d s  a n d  h o u s e s  l e f t  

b y  t h e i r  b r o t h e r  S a n t  E a r n ,  w h o  d i e d  i n  1 9 1 7 *  T h e  d e -  

f e n d ' a n f c ,  who i s  S a n t  R a m ’ s  u n c i a ’ s  d a u g h t e r ’ s  s o n  a n d  

a l s o  S a n t  E a m ’ s  w i f e ' s  b r o t h e r ’ s  s o n ;  c l a i m s  t i t l e  t o  t h e  

p r o p e r t y  o n  the g r o u n d  t h a t  S a n t  E a r n  a d o p t e d  M m

(1) 59 F. R. 1908. (2) 56 p. E, 1909.
8 H  P. U.1911.
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and made a will in liis favour* The suit lias been dis
missed, the Courts below having concurred in finding 
tliat tlie parties are governed by Hindu Law and that 
the adoption and the will have been proved and are 
valid. The plaintiffs have preferred a second appealj 
in which the main contention is that the parties are 
,governed by custom.

A preliminary objection is taken on behalf of the 
respondent that there is no proper certificate from the 
Pistrict Judge as required by section -il (3) of the Punj
ab Courts Act. It is true that there is no certificate 
apart from the order of the District Judge granting*one, 
but the appellants have filed a copy of that order, which 
is in the |ollowing terms : —

I have held that parties ara bound by Hinda Law. Peti
tioner's contention is that; they are bound by custom. The 
evidence is conflicfciiig and difiicalfc. The qiteation affects a whole 
village and is thus important;, I accordingly grant a cerbiticate 
under section 41 o f the Punjab Courts A c t / '

■ We  t h i n k  t h a t  t h i s  o r d e r  i t s e l f  a m o u n t s  t o  a certifi
cate  ̂ a n d  as, w h e n  read w i t h  the a p p l i c a t i o n  on w h i c h  

it w a s  p a s s e d ,  i t  i s  f o u n d  t o  c o n t a i n  a l l  t h e  p a r t i c u l a r s  

required by section 41 of the Act we hold that the re« 
q u i r e m e n t s  o f  t h e  s e c t i o n  h a v e  b e e n  s a t i s f i e d  a n d  w e  

o v e r r u l e  t h e  objection.
T t e  p r o p e r t y  i n  s u i t  i s  s i t u a t e  in t h e  v i l l a g e s  o f  

M o h r a  B h a t t a n  and Mangot i n  t h e  Rawalpindi Tahsil 
of t h e  R a w a l p i n d i  District. S a n t  B » a m  w a s  a  Mai 

.B totof Mohra Bhattan, and the village 
was named after the BliaU who inhabited it. The 
m a t e r i a l  f a c t s  a r e  g i v e n  i n  t h e  f o l l o w i n g  p a s s a g e  f r o m  

the judgment of the learned District Judge :—
Both the villages in question, Mohra BBattan,, and I^an- 

got;, are populated in the main by Rai Brahmam. There are 
about 140 houses in both the villages and there are lesg tban 
ipix: houses belonging to other persons. There are two dkois, 
however, in the village seems to contain two
houses of Salads and M oA  Haglm Contains four houses of oeeu- 
pancy tenants. There 8a$ads &te ownerB by purchase m the 
village. There are a few barberSj a atid a SuMTf whose
presence there may only be temporary. O f bot-K the villages the 
iamtardars are Brakmcins. There is also evidence to show that 

'••thef& are only 40-50 ploughs in those villages though the families

:' h h2 '
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nnmber 140. In spite c£ this it would seem that ntimerous 
Brahmans do plough the land themselvesj though there are some 
Tjrijo use te nants. T'urther there are 88 people out of the villages> 
who are in service in 1 he police, army, etc. Then there are others 
who are shop-lreepers, grmtliis, tonga drivers, and. pony hirers  ̂
etc. It is also in evidence that some of the poorer members still 
late ih 't  and perform priestly functions, though this has become- 
lessconamon than furmerlj. Even plainti'ffis  ̂ own witness (P. W . 5) 
further admits that some still wear the sacred thread/^

It is, as the leaxned District Judge observes, diffi
cult to say whether the principal means of livelihood 
of the Mai Brahmans is agriculture or service, since so 
many are in outside employ and engaged in other oc- 
oupalions. The proprietary body is also no longer 
homogeneous as persons of different tribes such as 
Say ads, Ghohhais, Ehctiriŝ  Mohyah, ete.̂  have become 
owners by purchase. Still the majority of the pro
prietors are 'Eai Bralmans, and the learned District 
Judge seems to be right in saying that they form a 
fairly compact village community and that their basic 
occupation is agricultural, and that thus the onus 
■which originally rested on the plaintiffs, is shifted to 
the defendant to prove that they are governed by 
Hindu La-^. He has, however, held that the ows has - 
been discharged by proof of the fact that there have 
been numerous un con tested alienations in the village 
as well as many adoptions, and by proof of certaiti in
stances in which daughters have succeeded to property 
in the presence of collaterals.

There ha^e been 44 ?ales in the village, of which 
21 were in favour of a Kliaiti and many others in 
favour of persons of various castes besides JBrahmans 
and 15 gifts, l^one of these alienations have been 
contested. The learned District Judge has mentioned 
a case in which Mr. Stephen decided in 1903 that the 
parties followed custom, but that case is not in point as 
it related to another village and the parties to it were 
Mahctl Bralwians B.nd not Moi Brohmans. There have 
also been many adoptions of sons or grandsons of 
daughters or sisters. One of these was contested by
the plaintiffs’ family and the suit failed.

Besides the alienations, there are two instances^ 
ipentioned by D. Ws, 7 and 18 in which daughters have -
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s u c c e e d e d  in preference t o  c o l l a t e r a l s .  O n l y  two i n 

s t a n c e s  t o  tlie contrary have been c i t e d  and b o t h ,  a r e  

capable o f  e x p l a n a t i o n .  O n e  Chet Earn was s u c c e e d e d  

by his collaterals^ but the land was- very small in area 
a n d  i t  w a s  i n  m o r t g a g e  w i t h  G u r d i t  S i a g h  ( D *  W .  1 1 ) ,  

a t  t h e  t i m e  of C h e t  Eam^s d e a t h ,  s o  t h a t  t h e  daughters 
f n a y  not h a v e  t h o u g h t  i f e  worth w h i l e  t o  claim i t .  

Moreover t h e  m u t a t i o n  t o o k  p l a c e  o n l y  l a  1 9 1 7 ,  so t h a t  

t h e  s ' j c c e s s i o n  m a y  y e t  b e  c o n t e s t e d .  T h e  o t h e r  i n 

s t a n c e  i s  t h a t  o f  t h e  s u c c e s s i o n  t o  t h e  property l e f t  b y  

o n e  B h a r o ,  a n d  t h e  e x p l a n a t i o n  o f  h e r  d a u g h t e r  n o t  

succeeding is given by the latter’s husband 1). 1 1 ,
w h o  s a y s  t h a t  t h e r e  was o n l y  a  s m a l l  quantity of l a n d

- a n d  t h a t  t h e  c o l l a t e r a l s  w e r e  h i s  s i s t e r ’ s  s o n s .

N o n e  o f  t h e  a u t h o r i t i e s  c i t e d  before u s  a p p e a r  t o  

b e  o n  a l l  f o u r s  w i t h  t h e  p r e s e n t  case. Vs^n Diita Singh 
V . Vropti ( 1 ) ,  o n  w h i c h  c o u n s e l  f o r  t h e  a p p e l l a n t s  

r e l i e s ,  d o e s  n o t  h e l p  h i m ,  a s  n o  evidence w a s  g i v e n  

i n  t h a t  c a s e  to r e b u t  t h e  presumption w h i c h  i t  was h e l d  

a r o s e  i n  f a v o u r  o f  t h e  parties f o l i o ■ v i n ^  custom. In 
Vamanii  v .  Mahant Krishen Dev (2) although many 
a l i e n a t i o n s  w e r e  s h o w n  t o  h a v e  t a k e n  p l a c e ,  o n l y  o n e  

of them was a- permanent transfer to a mn-Brahmam  ̂
a n d  t h e  p o w e r  o f  a l i e n a t i o n  w a s  r e s t r i c t e d  b y  t h e  p r o 

v i s i o n s  o f  t h e  zoa jib‘Ul~ar2.
T h e r e  i s  o n e  c a s e ,  n o t  c i t e d  b e f o r e  u s ,  w h i c h  i n  

• s o m e  r e s p e c t s  resembles t h e  p r e s e n t  one, n a m e l y ,  

Laohhrnan Das v .  JPalila Mai ( 3 )  a  c a s e  r e l a t i n g  t o  Brah- 
■mans o f  G o p a l p u r  i n  t h e  A m r i t s a r  District, T h o s e  

Brahmans f o r m e d ,  a s  i n  t h e  p r e s e n t  c a s e ,  a  ‘ c o m p a c t  

v i l l a g e  c o m m u n i t y  a n d  t h e y  followed a g r i c u l t n r e ,  

a l t h o u g h  they were n o t  w h o l l y  d e p e n d e n t  u p o n  it a n d  

f o l l o w e d  o t h e r  p r o f e s s i o n s  a l s o .  J B u t  in a  p r e v i o u s  

case a d a u g h t e r * s  s o n  h a d  b e e n  a l l o w e d  t o  s u o o e e d ,  a s  i t  

w a s  f o u n d  t o  b e  p r o v e d  i h a c  d a u g h t e r s  e x c l u d e d  

c o l l a t e r a l s ,  a n d  a s  t h e  e v i d e n c e  a d d u c e d  i n  the c a s e  

b e f o r e  the C h i e f  C o u r i ; * d i d  n o t  lead t o  a different c o n 

c l u s i o n  the f i n d i n g s  o f  t h e  L o w e r  C o u r t s  t h a t  t h e  

plaintiffs* f a m i l y  w e r e  governed by H i n d u  L a w  a s  

- r e g a r d s  a l i e n a t i o n  o f  ancestral p r o p e r t y  were affirmed.

1923
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(1) 56 P. R. 1909. (2) 84 P. E. 1911.

(3) 59 P. R, 1908.
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P l A l A  C h A J T D ,

We think that in the presect case the learned Dis
trict Judge is right in finding that the defendant has 
succeeded in discharging the omis of proving that Sant 
Earn was gorerned by Hindu Law.

As regards the validity of the defendant’s adoptions, 
although under the strict Hindu Law the adoption o f 
a person standing to his adoptive father in the relation 
in which the defendant stood to Sant Earn would not be 
permissible, it must he borne in mind that that law is 
in practice often modified by custom, and we find in the 
present case sufficient evidence that it has been so modi
fied in respect of adoptions, sisters’ and daughters’ sons 
and grandsons having, as already remarked, been adopt
ed in several instances, and no such adoptions having 
ever been declared invalid.

The appeal consequently fails and we dismiss it 
with costs.

A .N . C. ^

Appeal dismissed.


