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APPELLATE CIVIL,

Before Mr. Justice Harrison and My, Justice Zofar AN,

1928 Tag PUNJAB COTTON PRESS COMPANY,
o (Pramxairy} Appellant,
May 81. VEYSUS

Tus SECRETARY or STATE ror INDIA
(DerExDANT) Regpondent.

Civil Appeal No. 2440 of 1917,

Novthern India Canal and Drainage Act, VIII of 1873,
sections 6, 15 and 58~suit for damages for injury coused to plain-
iff's property by the action of the Canal Officer in dealing with o
food—Lamitation—Indian Limitation Act, IX of 1908, article 2.

Tn 1914, a large amount of water collected at more than ane-
point in the Raya Branch Tail Distributary of the Upper Chenab
Canal. The (anal Officer cut the channel in various places %o
allow this surplus water to eseape on to the lpwer lands on the
west of the Distributary. In spite of this action, or according to
plaintiff’s allegations because it was not efficiently and thorough-
ly carried out, the flood water was held up and diverted from its
natural course and eventually injured the property of the plain-
tiff, who brought the pregent action for damages on the 18th
August 1915, Admittedly the cause of action accrued on the
28rd and 30th of July 1914. The question wag whether the suit
was within Imitation.

Held, that all that is necessary to bring a suit within $he
purview of article 2 of the Indian Limitation Act, is that a.
public officer should have dome what he did with the bonest
intention of acting as the Statute authorized.

Held also, that the action taken by the Canal Officer in this
eate, whether wise or unwise, came within the puview of
seotions 6 and 15 of the Northern Tndia Canal and Drainage Act
and the suit was consequently barred by artmle 2 ¢of the Ind:an,
Limitation Act.

First appeal from the decree of Lala Jaswant Ras,
Senior Subordinate Judge, Lahore, dated the 21st May
1917, dvsmissing the plaintiff’s sudt. '

Tex Cuanp, B. R. Purt axp Umar .BAKHSH, for-
Appellant.

Jar Lu., Government Advocate, for Reapondent.



Vor.1v ] LAHORE SERIES. 429

The Judgment of the Court was delivered by—

Harrison J.—Three suits against the beeletaz} of
State claiming damages on account of the action taken
by the Canal Department, whichis said to have caused the

. high floods in the river Raviin the years 1914 and 1917
to injure the property of the plaintiﬂ’, have been dismissed.
Thu three 3ppeals being Yo» 2440 of 191{ ahd laO.J &nd

eounsel as the _'pltthmlhal ¢ point mvgh ed i3 almuat
identieal in all the three. The facts, bowever, are not
the same, aud we think it better to fake the two appeals
of 1921 together aud the earlier appeal, 2440 of 1917,
separately. These two suits have both been dismissed
as parved by Article 2 of the Limitation Aect, and that
with which we are now dealing 2440 of 1917 has been
dismissed on the merity and also on the finding that it is
barred by limitation under section 9 of Aet VILI of 1873,
The learned Government Advocate contends that this
suit also is barred by Article 2, and the first question to
be decided 13 whether thiz contention is correst.

* Before the year 1914 the Raya Branch Tail Distribu-
tary of the Upper Chenab Canal was eonstructed both for
irrigation purposes and to prevent the water which re-
mained in the natural bed from causing unnecessary
damage. - The bank of this distributary ueavest the river
was made specially strong with & view to the latter pur-
pose. In 1914, the first year of the working of this
chaunel, a lawe amount of water collected at more
than one point aund the Canal Officer cut the channel
in various places to allow this surplus water to
escape on fo the lower lands on the west of the Distri-
butary. In spite of this action, or, as plaintiff says, be-
cause 1t was not efficiently and thoroughly earried out,
the flood water was held up and diverted from its natural
course and eventually reached the property of the plain-
tiff, and injured it. The position, therefore, as put hy
counsel is that the damage was caused both by the ungeien-
tific construction of the channel and the injudicious
action taken in dealing with the flood. Itis admitted by
both sides that whatever be the Artiele of the Limita-
tion Act which governs the suit, the cause of action
acerued on the 23rd and 80th of July 1914. If, there-
fore, Article 2 applies, the suit whick was instituted on

—lem

* See page 432 infra.
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the 15th of August 1915, ix hopelessly barred forv 1t s
fully established that the terminus ¢ quo in caleulating
limnitation is the date of the damage and not the date of
the construction of the work which caused the
daage. The Government Advoeate points out that the
action taken, whether wise or unwige, was so taken under
sections 6 and 15 and possibly under section 58 also of
Aet VIII of 1878, Section 15 rung as follows :—

“Tn case of any seeident happening or being apprehended
{0 a eanal, any Divisional Canal Officer or any person acting
wnder his general ot special oxders in this behal! may enter upon,
ey Jandy adjneent fo svel ¢ nat wnd may exeente ol works
which mny be necessary £ov Sl purpess of repairing or proven-
ting sneh nesident.”. .

Bakhshi Tek Chand for the appellants eontends that
the words :

“May exceute all works which may be necessary for the
parpose of rapairing ot preventing sueh aczident ”

are ancillary to and dependent on the preceding
words : -

“may enter upon auy land adjacent to sueh eanal

He states that it i3 not shown that the Canal Officer
first entered upon any land adjacent to the canal and
therefore any work executed by him is not covered by
the section, and further that the cubting of the banks
sannot be held to have been a work necessary for the
purposs of repairing ov preventing such accident. We ave
of opinion that the words * may execube all works, eto.”
are independent of the preceding words and, anyhow,
it i3 impossible to execute any work on a eanal withous
eintering upon the land adjacent and theveby reachis ¢

A ‘ :

1t

So far as the actual cutting of the banks is
congerned  Dukhshi Tek Chand points out that it
did not prevent the asemdent and he urges that he is
prepared to show on the merils thab it did not repair it,
inasmuch as he contends that it aggravated instead of
alleviating the damage caused. We do not think there

is any foree in this contention, for the word “ repairing *’

covers any ablempt to minimize the natural conse-
quences of the aceident and the cutfing of the banks



Vor. 1v | ~ LAHORE SERIES. 431
eould only have been undertaken with a view to pre-
venting further damage. Whether it achieved thas
purpose or not is quite inmaterial, for all that is necessary

i order to bring a suit within the purview of Article 2.

iz that a public officer should have done what he
did with the honest intention of acting as the Statute
authorized. We are therefore of opindon that the action
taken in dealing with the fiood 15 covered by section 13
aud the suit is therefore harred.

As far as seetion 6 is conwverned, it 15 confended
that the place at which this section is to be fouud
coupled with the wuse of the words * in this'behait ™
in line 2 show that the section only apples to
action taken at the time of construction. The place
of the gection between sections 5 and 7 lends some
support to this contention as alse does the repeti-
tion in section 15 of the authorizatior of canal officers
to take action on running canals. We are, howev ez, of
opinion that the place at which the section is to be found
and the heading of the Chapter (of the ampin-atmn of
water for publie purposes) ave uot suffivicnt reazous for
placing an nterpretation o the plaln words of the section
which I8 not ]uatmed by those words themselves, and,
vhether section 15 be wholly tautologous or not, the ex-
pression *“in this behalf ™ apphcu to the apphuatmL or

use of the said water and the wora " wse 7 coupled with -

the precedivg words covers all actions nevessary both for
construction and maintenance and whether taken at the
time of congtruetion ov later.

. mv'-!J'r-)w

J% 0 So far as section 33 i cone cerned | We re O opinton
that it does not apply to the facts of the present case.
Tt contemplates permanent wovk, for the careyving oul of
which the Local Government has previously authorized
some of its officers, and any aets commuitted by them after
that definite authorization arve covered by the sectior.
Here thereisno question of any permanent work but of
the immediate action requiredto deal with a sudden
emergency in the shape of an unexpected flood. We
find that the suit is governed byArticle 2 and we therefore
dismiss the appeal with costa

AN C .
Appeal dismassed.
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