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Bejere Mr. Justice Ifariineau anil Mr. Jmti&B Moti Sagar.

G U L A B  R A I -S A G A R  M I L  (D b f b n d a h t s )

A p p ella n ts , 
versus

N -IE B H E  E A M -N A G A R M I L  (P l a i n t o t s ) 
B e s p o n d e n t s .

Civil Appeal No. 1112 of 1922.
(7. I . F. Goniract—■shipping docnmeMs to ho chUr-rred against 

pmjm:.nt— ti-m when the. property in tlie (foods passes to iJie huyer.

HeM, tl'iat Tvlien the seller deals xnt'h, or claims ts) retain, tlie 
bill 01  ladiag in order to i^eciire the price, aa wiieii he sends ior- 
ward the bill o f lading wifcli a bill o f excliaage afetached, with 
diiectioiiB that he foraier is not to l ê delivered to the buyer till 
aeceptance or payment oi the bill of exchange, the approx^iiation 

®is not absolute but, uvitii acceptance of the dra'ft o i pavBienti 
or tenderof. price, is eoaditional only, and imtil, siioh aeeeptance 
or payment or teatjer the property in the goods does not jmss to 
the buyer. ' , ' ',

Mirahita v . Imperkd Ottommi Bank (1), per'C otton  , L. J /  
(referred to' in Benjamin’s Sale ot Personal Property, Eiifcli Edi
tion, page 377), Ford AutoniohiJes  ̂ Limited, y . Delhi Moior 
Engineering Compamj {'I), and Eemfrey’s Sale of Goods in Biitish 
ladia, page *206, followed.

' First ajrpecd from iJie decree of an Som Nftiĥ  
Senior Suhordinaie Judge, Delhi, passed in fadoiLr of 
vlaintiffs on the ISth AprU 1 9 2 2 . '

T.13.K Gh a n d , f o r  A p p e l l ,
' Sa b d h a  'E a m , f o r  E esp on d en t^ .

The jl^dgme^t o f  the Court wa^ delivered  h y —

M a r t in e a u  J.— plaintiffs in this ea^e sne-for th© 
price o f 15 bales o f w hite  shirfcing, sold  by, them  to  th e  
clefencheats, o f w h ich  the la tter  refused to  tak e  d e liv ery  
The goods had been iinported b y  .the firni o f M ul Ohand- 
O aoga Bisheii o f  D elhi from  E ngland under a eontrael;

(1) (187S> S E s . D. 164. (2 ) ( 2922 ) 70 Indiati Oases 138.
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192S m a d e  on t h e  1 9 t h  N o v e m b e r  1 9 1 9 j  w i t h  Saji  A l i  A k b a r  

md  S o n s  o f  M a n c h e s t e r .  M u l  G h a i a d - G a u g a  B i s h e i i  

s o l d  t h e m  t o  O h i m a n  R a m - B a d r i  N a r a i n ,  - w h o  s o l d  t h e m  

t o  t h e  p l a i n t i f f s ,  w h o  o n  t h e  2 1 s t  D e c e m b e r  1 9 1 9  s o l d  

t h e m  t o  t h e  d e f e n d a n t s .  . T h e  c o n t r a c t  b e t w e e n  Haji 
A l i  A k b a r  a n d  S o n s  a n d  M u l  O h a n d - G a n g a  B i s h e n  w a s  

a  D .  P .  c o n t r a c t ,  t h a t  i s  t o  s a y ,  t h e  d o c u m e n t s  w e r e  t o  

b e  d e l i v e r e d  a g a i n s t  p a y m e n t ,  a n d  t h e  d r a f t s  a n d  s h i p 

p i n g  d o c u m e n t s  w e r e  s e n t  b y  Haji A l i  A k b a r  a n d  S o n s  

t o  t h e  N a t i o n a l  B a n k  o f  I n d i a  a t  D e l h i .  T h e  a m o u n t  

d u e  w a s  p a i d  t o  t h e  B a n k  b y  C h i m a n  R a m - B a d r i  N a r a i n  

o n  t h e  2 6 t h  J a n u a r y  1 9 2 1 . '  T h e  m a i n  q u e s t i o n s  i n  t h e  

c a s e  a r e —

( 1)  w h e t h e r  t h e  p r o p e r t y  i n  t h e  g o o d s  p a s s e d  t o  

t h e  d e f e n d a n t s ;

( 3)  w h e t h e r  t h e  g o o d s  o f f e r e d  t o  t h e  d e f e n d a n t s  

w e r e  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t ,  

a n d

( S )  w h e t h e r  t h e  d e f e n d a n t s  w a i v e d  t h e i r  r i g h t  

t o  o b j e c t  t o  t h e m .

T h e  L o w e r  C o u r t  h a s  f o u n d  o n  a l l  t h e s e  p o i n t s  i n  

f a v o u r  o f  t h e  p l a i n t i f f s  a n d  h a s  p a s s e d  a  d e c r e e  f o r  

E g .  3 1 , 0 5 0 - 1 2 - 0  w i t h  i n t e r e s t  t h e r e o n  a t  t h e  r a t e  o f  

B e .  0- 10-0 per eeni. per mensem f r o m  t h e  d a t e  o f  s u i t  t i l l  

r e a l i s a t i o n .  T h e  d e f e n d a n t s  a p p e a l .

T h e  b i l l  o f  l a d i n g  h a s '  n o t  b e e n  p r o d u c e d  a n d  t h e r e  

i s  n o t h i n g  t o  s h o w  i n  w h o s e  n a m e  i t  w a s  m a d e  o u t ,  a n d  

a s  t h e  c o n t r a c t  b e t w e e n  t h e  s h i p p e r s  a n d  i m p o r t e r s  w a s  

a  C .  I .  P .  c o n t r a c t  i t  i s  c o n t e n d e d  f o r  t h e  r e s p o n d e n t s ,  

a n d  i t  h a s  b e e n  h e l d  b y  t h e  l o w e r  C o u r t ,  t h a t  t h e  p r o 

p e r t y  i n  t h e  g o o d s  p a s s e d  t o  M u l  O h a n d - G - a n g a  B i s h e n  

o n  s h i p m e n t .  O n  t h e  o t h e r  h a n d  t h e  c o n t e n t i o n  f o r  t h e  

a p p e l l a n t s  is t h a t  a s  t h e  goods w e r e  n o t  t o  b e  d e l i v e r e d  

t o  M u l  O h a n d - G a n g a  B i s h e n  u n t i l  t h e y  w e r e  p a i d  f o r  

t h e  p r o p e r t y  i n  t h e  g o o d s ,  w h i c h  w e r e  n o t  a s c e r t a i n e d  

a t  t h e _ t i m e  o f  t h e  c o n t r a c t ,  d i d  n o t  p a s s  t i l l  p a y m e n t  

w a s  m a d e  t o  t h e  B a n k  b y  C h i m a n  R a m - B a d r i  K a r a i n  

o n  t h e  2 5 t h  J a n u a r y  1 9 2 1 .  W e  t h i n k  t h i s  c o n t e n t i o n  

i s  c o r r e c t .  I t  w a s  h e l d  b y  C o t t o n  L .  J .  i n  Mimhita v .  

Imperial Ottoman Bank ( 1)  ( r e f e r r e d  t o  o n  p a g e  3 7 7  o f

(1) (1878) 3 ix .» .1 6 4 . ~ ~  ~ .., ~
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Benjamin’  ̂ Sale of Personal Property, Fiftii Edition) 
that tlie seller deals with, or claims to retain, the 
bill of lading in order'to secure tlie prices as wheri he, 
seiids for\va,rd the bill of lading with a bill of exoharsge 
attached, "with directions that the former is EOt to be 
deliyered to the buyer till acceptance or paj^ment of 
the bill o! exohangej the appropriation is not absolute, 
but nntil aeeeptance of the draft, or payment, or tender 
of the price, is conditional only^ and nntil sneh aceep- 
tance^ or payment, or tender, the property in the goods 
does not pass to the buyer. . The same rule is given on 
page 206 o f ' Kemfrey’s Sale of Goods in British India, ' 
and in a recent judgjaent ol the Bombay H i^  Court 
Ford AutomoMles^ Mniited^ v. Delhi Motor Engineeri'ng 
Gompany ), it is mentioned as a well established rule^

But even though the property in the goodsj l̂did^not 
pass to Mul Chand-Ganga Bighen or their indentors till 
January 1921 this fact does not relieve the defendants 
f r o m  l i a b i l i t y .  T h e  a p p r o p r i a t i o n  o f  t h e  g o o d s  t o  t h e  

contractj which was at first conditionalj became final 
,^hen payment was made, and if it was assented to by 
the defendants the sale to them became eomplete and, 
the property in the goods passed.  ̂ In that cage the 
suit for the price of the goods is maintainable, and w© 
cannot accede to, Mr. Tek,Chand's contention t h a t  b e 

c a u s e  t h e  plaintiffs h a d  n o t  b e c o m e  t h e  o w n e r s  o f  t h e  

g o o d s  a t  t h e  t i m e  w h e n  t h e y  m a d e  t h e i r  o o n t r a o t  w i t h  

t h e  d e f e n d a n t s  t h e i r  o n l y  r e m e d y  is t o  s u e  f o r  damagei 
f o r  b r e a c h  o f  c o n t r a c t .

N o w  t h e  i n v o i c e s  a n d  t h e  s h i p m e n t  p a t t e r n s  w e r ©  

s e n t  b y  M u l  O h a n d - G a n g a  B i s h e n  t o  O h i m a n  E a r n -  

B a d r i  N a r a i n ,  w h o  f o r w a r d e d  t h e m  t o  t h e  p l a i n t i f f s ,  w h o  

i n  t u r n  f o r w a r d e d  t h e m  t o  t h e  d e f e n d a n t s .  T h e  p l a i n -  

t i f f s  w r o t e  t o  t h e  d e f e n d a n t s  o n  t h e '  3 0 t h  S e p t e m b e r  1 9 2 ^ 3  

a s k i n g  t h e m  t o  p a y  f o r  t h e  g o o d s ,  a n d  t h e  d e f e n d a n t ®  

o n  t h e  8t h  O c t o b e r  s e n t  t h e  f o l l o w i n g  r e p l y  (P^S) r -

‘  ‘ I n  r e p l y  t o  y o i n i ,  d a t e d  8 0 t h  S e p t e m b e r  1 9 2 0 ,  w e  a r e  S o r r y  

t h i b t  a s  t h e  e x c l i a n g e  r a t e  i i i  t h e s e  d a y s  i s  i n  g r i e ^ t  d i t i o r d w  

■ w e  c a n ’ t  p a y  a n d  t a k e  d e l i v e r y  o f  t h e  a b o v e  g o o d s .  If y o u  Will 
pay o n  o u r  b e h a l f  w e  ^ h a H  m o t  f e e  l i a M e  f o r  t h a t : ^  W e  w i l l  p a y  

a t  o n c e  a s  B o o n  a s  t h e  e s e h a n g e  w i l l  b e  i n  o r d e r / '

a> 1933) 70 Indian Owes 158.

im -

Sotib Eai* 
S a q a e  Mas*

V,
Nirbhe  

N a g j l r  M a i i ^
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G U t l B  B a I -  

Sagae Mai.

N i b b e e B a m - 
K m a b  M a x i .

1 « 3 ' The plaintife wrote again to the defendants on the 
16th November asking them to take up the goods, but 
apparently received no reply. They wrote again on  
the 15th January lOSl, informing them that it they did 
not retire the drafts b y  the 17th the drafts would 'be 
retired on the defendants’ account and risk. The drafts 
wei'B retired by Chiman Eam-Badri Narain on the 25th 
January 1921, as already stated, and on the 29th January 
a Notary Public, nanaed Sham Bihari Lai (P- W. 3), went 
on behalf of the plaintiffs to the defendants’ shop and 
tendered delivery orders for tlte goods. Ganeshi Lai, 
a member of the defendants’ firm, who was at the shop, 
would not take the delivery orders, but said a reply 
would be sent in two or three days after he had consulted 
his father. No reply, however, was sent, and it was not 
till the plaintiffs’ Vakil wrote a letter on tlie 2nd Febru
ary calling upon the defendants to pay for the goods that 
the defendants’ Valnl wrote a week later repudiating 
all liability. We think it ig clear that the defendants 
signifiedr their assdnt to the appropriation of the goods 
to the contract, first by their letter of the 8th October
1920, in which they pleaded only the unfavourable ex-- 
change as a reason for not taking up the goods, again 
by their silence on the receipt of the plaintiffs’ letters 
of the 16th November 1920 and the 15th January 1921, 
and lastly by not having signified their dissent within 
a reasonable time after the delivery orders had been 
tendered to them on the 29th January 1921.

It is next contended that the goods offered are not 
ib€i5ording to the contract. The goods ordered were of 
ijmlities Nos, 432, 436 and 440. It does not appear 
that the goods supplied were not of the qualities order
ed, but by an- arrangement between the shippers a n d  t h e  

mporters the goods, instead of being S t a m p e d  with the' 
Nos. 432, 4S6 and 440 as stipulated in the importers’ 
confirmatory indents of thfe 3rd December 1919, wer© 
stamped with the Nos. 1432, 1440 and 1436, respec
tively* Tlie defendants contend that ob account of this 
variation they were entitled to rejeci the goods. 
oontention is Supported by Moore <h Co., LmMed 
Lmdmier S  Co, (1 ), and if the defendants wlaen asked 
to take up the goods had refused on tte ground of:

(1> (1921) 2,K. B- 5I9. ~
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v a r i a t i o n  f r o m  t h e  t e r m s  of t h e  inde«t, the}' would h a v e  

h a d  a g o o d  c a s e .  But a l t h o u g h  t h e  N o s *  1 4 B 2 , 1 4 4 0  aiid 
1486 w e r e  m e n t i o n e d  i n  t h e  invoices sent t o  t h e  d e f e n 

d a n t s  the latter never took any objection to the goods, 
and from their letter P. 2 to which we have referred 
above, as well as from the fact of their not replviiig 
to the plaintiffs' subsequent letters asldng them to take 
up the goods, it is only reasonable to co2iehide that they 
waived any , objections which they might have taken. 
The suit is not barred by the Specific Belief Act as is 
contended in the 9th ground of appeal, and we would 
boM, therefore, that the defenda i i t s  are liable Jor the 
price of the g o o d s .

The only other matter for consideration is the 
rate at which interest should be charged. The decretal 
amount includes interest at 8 oent jier anmm  ̂
and it is contended that the interest should not exceed 
6 'per cent, which is the rate nientioned in the third 
clause of the importers' indent. That elausO; how- 
ever, relates only to what ^Tould be payable on account 
0i losB incurred on resale. Eight per cent per anmmi is 
the rate of interest charged by the Banks and ŵ e see no 
reason why the defendants should not be required to 
pay interest at that rate. Ten anims per cent per men
sem is also not an excessive rate toaiiow for iDterestoc: 
the decretal amount.

W e  w o u l d  t h e r e f o r e  d i s m i i ^ s  t h e  a p p e a l  w i t h  costs.

A .  N / a

G u i i A b  B a i *  

S a g a b  M i l .

Niebhe B am - 
N i-G iB M a i .,,

1928

Appeal dismissed.


