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Abstract

Matrimonial property is one of the most important issues pertaining to the 
institution of marriage. In spite of immense contributions made by women 
to the household economy, they receive unsatisfactory financial support. 
Their contribution to the growth of the family is not seen as productive 
work and therefore they are not given any economic co-ownership with 
equal rights. This paper argues that there is a need to deliberate rationally 
on this issue. Marriage ought to be recognised as an equal economic 
partnership between the husband and the wife. Indian laws need to make 
clear provisions regarding matrimonial property and its share among 
spouses. This paper also tries to study the strains and stresses in the 
introduction of the concept of matrimonial property in the existing family 
system. In order to emphasise on the issue, an attempt is made to closely 
analyse the inheritance rights of women in different legal systems. It is 
followed by a study of different functional models of matrimonial property 
across the world and a discussion on the best suited model for the Indian
scenario.

I Introduction

WOMEN CONSTITUTE half the worlds population, perform multi-skilled 
re sp o n s ib ilit ie s  in  the m atrim o n ia l hom e, bu t receive u n sa t is fa c to ry  and 
insufficient financial support as their contribution to the growth o f family is 
no t considered  productive w ork and they are no t given any econom ic co ­
ownership with equal rights. In the regime o f m atrim onial property in India, 
spouses continue to treat the property they bring into the m arriage as their 
separate property. The valuation o f the m atrim onial p roperty that m ay take 
p lace at the tim e o f  death o f the husband or the d isso lu tion  o f  m arriage 
fo llow s w hat, B. S ivaram ayya referred  to as the separation  o f  p ro p erty  
m odel. U nder such a system  there is no corpus o f  m atrim onial p roperty 
over which both the spouses can exercise a claim. There is no conception o f 
an economic partnership between the spouses that would come into existence 
upon m arriage .1 As a result, for m any women, the in itia l corpus o f  wealth 
that they have at the time o f marriage, together with accretions to their property 
that are made by their own effort or through gifts or inheritance, constitute
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the on ly p ro p erty  over w h ich  they exercise ow nersh ip  at the tim e o f  the 
disso lution  o f m arriage.

In the m atrim onial home the d isproportionate ho ld ing o f assets occurs 
prim arily for three reasons; f ir s tly , laws and policies in India do not recognise 
dom estic  w ork as p ro d uctive  w ork  ; s e con d ly , n atu re  and n u rtu re  

responsib ilities o f women, where they are frequently forced to give up their 
careers to look after their hom es, are not considered  as productive work ; 
and th ird ly, even when women take up jobs, they are confined to relatively 
low -p a id  ones. The so lu tion  o f  these p rob lem s is also three fo ld : f i r s t l y ,  
recognise dom estic w ork as productive w ork ; second ly , draw  wom en into 
the m an ageria l and rem unerative w ork ; and th ird ly , recogn ise m arriage  as 
an equal economic partnership between husband and wife, and acknowledge 
w ife s co n tr ib u tio n  to the acq u is itio n  o f  assets by w ay o f  su itab le  leg a l 
m echan ism .

L eg is la tiv e  app roach  and ju d ic ia l p ro n o u n cem en ts have re su lted  in 
am elioration o f the proprietary status o f a H indu female. But much remains 
to be done. An analysis o f the various statutory provisions and judicial opinions 
reveals that the H indu fem ales personal and proprietary status more or less 
rem ains the same as it was before the em ergence o f  the sta tu to ry  era in 
H indu law. Juristic efforts have been eclipsed by the socio-religious influence 
on H indu society. E ventually , p ro p erty  and p erso n ality  are in terdependen t 
term s; while p roperty as a concept is inconceivable w ithout person, likew ise 
personality is inconceivable w ithout property. The study o f the legal systems 
o f the world, ancient and modern, reveals that females have been denied the 
proprietary status under all the male dom inated legal system s, deteriorating 
their social status and reducing them to the other class, definitely o f inferior 
hum an beings.

U nder H indu law, ancien t and m odern , no author, except V ijnaneswara, 
ever advocated and recognised full proprietary rights to females. In fact section 
14 o f  the H indu  S uccessio n  A ct, 1956 is the lite ra l rep ro d u ctio n  o f 
V ijnanesw ara s rule that all property, how soever acquired , shall becom e the 
absolute property o f a H indu female. D uring the British Indian legal h istory 
the P rivy  C ouncil p re fe rred  the D ayabhaga ru le  lim itin g  the p ro p r ie ta ry  
independence o f  H indu fem ales and, thus, V ijnanesw ara s v iew  cou ld  not 
develop into a rule o f law.

The H indu fem ales absolute right to p roperty advocated by V ijnaneswara 
was ju d ic ia lly  cu rta iled  by the P rivy C ouncil for the first tim e in  1866 in
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M u ssum a t T hak oor D eyhee v .  R ai Baluk  R a i.2 T his case was decided  by the 
judicial committee o f the Privy Council in order to reconcile the then existing 
co n flic tin g  in terp re ta tio n s given to D harm asa stra s on stridhan . The B engal 
school accepted the restricted interpretation o f the text o f Yajnavalkya which 
was finally accorded approval by the judicial committee o f the Privy Council. 
Thus, was born the concept o f w om ans lim ited  estate which in 1937 was 
statutorily recognised in the H indu W om ens R ights to Property Act, 1937. 
The concept o f  H indu wom an s lim ited  estate gave rise to two types o f 
p roperty owned by H indu wom an, viz., (i) woman s lim ited  estate ; and (ii) 
stridhan. It was only in 1956 that w om ans lim ited esta te , a judicial creation, 
was undone by the H indu Succession Act, 1956. Further am endm ents have 
been m ade to the H indu Succession  A ct, 1956 by the H indu Succession  
(Amendment) Act, 2005, wherein the daughter o f a coparcener shall by birth 
becom e a coparcener in  her own righ t in  the same m anner as the son and 
have the same rights in the coparcenary property as she w ould have had, i f  
she been a son in the jo in t H indu family (HJF) governed by M itakshara law.3 
The am endm en t is a w elcom e step tow ards so c io -lega l and econom ic 
em powerm ent o f H indu daughters, bu t i t  provides equal p ro p rie tary  rights 
only in the family o f birth. This amendment has nothing to do with proprietary 
rights o f  a wom an who is in  m arriage w ith  a m ale coparcener o f  another 
fam ily  and co n tribu tes her share in  b ear in g  and rearin g  o f  ch ild ren  and 
household works in the m atrim onial home but gets no p roprietary rights as 
a leg a lly  w edded  w ife , (though as a w idow  o f  h er deceased  husband , she 
becom es her deceased husband s class-I heir as specified in the schedule o f 
section 8 o f the H indu Succession Act, 1956 and being the w idow  o f p re ­
deceased son o f her father-in-law , and gets inheritance rights).

Efforts and attempts to bring about a viable change in the social status o f 
H indu fem ales did not succeed because the prob lem  o f  fem ale s life - lo n g  
tu telage has not been attended to in  the righ t perspective . E fforts can be 
m ade to analyse the E n g lish  and the H indu lega l system  to in tro d u ce  a 
m atrim on ial p ro p erty  law  where both  spouses should have equal share in 
the property either earned before or on m arriage, or after m arriage. On the 
death o f her husband, the wife steps into the shoes o f her deceased husband 
as a w idow  o f  a coparcener and gets the sam e share w hich her deceased  
husband w ould have taken had he been alive but during her husband s life
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time she has no p roprietary right in the m atrim onial home. The only right 
she has, while her marriage is persisting, is the right to get maintenance from 
her husband which is not even enough to survive with dignity. I f  she divorces 
h er husband  because o f  any reason she gets n o th ing  from  her h u sb an d s 
p ro p erty  except perm anen t m ain tenance alim ony. In the absence o f clear 
law  o f m aintenance, it is le ft to the discretion o f the court to decide what 
w ould be the am ount o f perm anent m aintenance alimony, and for obvious 
reasons, it depends upon the facts and circum stances o f each case. Thus, in 
these circum stances it is desirable to have m atrim onial p roperty law  in the 
country. In m atrim onial p roperty, legal recognition  should be given to the 
econom ic value o f the contribution  m ade by the w ife through househo ld  
work for the purpose o f determ in ing  ownership o f m atrim on ial property, 
instead  o f continuing the archaic test o f actual financial contribution .4 This 
paper analyses the strains and stresses in the introduction o f the concept o f 
m atrim on ia l p ro p erty  in the ex istin g  fam ily system  where p ro p erty  is an 

integral part o f the marriage institution and it devolves on a person as per the 
status he/she holds in the family.

II Concept of matrimonial property

Until the recent past matrimonial home was to be provided by the husband 
only. However, w ith the passage o f time women are equally contributing in 
the m aking o f a matrimonial home, therefore, a matrimonial home should be 
recognised as belonging to both the spouses hold ing it as jo in t tenants. The 
connotation o f matrimonial home in the Indian context gives rise to a special 
p ro b lem  w ith in  H indu  law , n am ely , to w hat ex ten t a jo in t fam ily  house 
(dwelling house) can be treated as a matrimonial home. I f  the spouse s share, 
capable o f separate possession and enjoyment, is regarded as a m atrim onial 
hom e, the p rob lem  m ay assum e an aw kw ard , i f  no t a serious tu rn , i f  a 
divorced wife decides to exercise her right to live in the joint family house of 
the husband.5 At present, no clear answer is possible and it is hoped that the 
ex isting legal system  w ill m eet the challenges o f the occupants o f the jo in t 
fam ily  house. The p rev a ilin g  approach  o f  E nglish  law  g iv in g  pow er to a 
court to ad just the assets is unsu ited  to India. It involves tim e-consum ing 
determ ination by the courts and fails to recognise m arriage as an economic 
partnersh ip  w ith equal rights . H ence, Indian law  should make it clear who

4 Indira Jaising, Womens Inheritance Rights in Contemporary Jurisprudence in Nitya
Rao and Luise Rurup (eds.), A Just Right: Womens ownership o f  Natural Resources
and Livelihood Security 110-21 (1993).

5 Supra note 1 at 83.
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p ro v id es the m atrim o n ia l hom e on m arriage  and w ith in  its am b it w hich  
p ro p erty  should  be recogn ised  as m atrim on ia l p ro p erty  sub ject to equal 
d istribution on the dissolution o f m arriage by divorce or death.

An attem pt to define m atrim onial p roperty was made by the legislators 
w h ile am end ing  and co d ify in g  the law  o f  m arriage am ong H indus in the 
form o f the Hindu Marriage Act, 1955 (hereinafter, HMA) and to regulate the 
property acquired at or about the time o f marriage o f a spouse. While doing 
so, section 27 o f HM A provides that in any proceed ing under this Act, the 
court m ay make such provisions in the decree as it deems ju st and proper 
w ith respect to any p roperty  p resen ted , at or about the time o f  m arriage, 
w h ich  m ay b e lo n g  jo in tly  to both  husb an d  and w ife . H ow ever, i f  any 
matrimonial matter comes before the court, it is difficult for the court to make 
a decision w ith respect to the p roperty under this section as the source o f 
property is very narrow ly designed by the legislators.

The property presented by relatives, friends, fam ily members, in the form 
o f gifts to the bride or the bridegroom  at the time o f marriage and the gifts 
given by parents and relatives after m arriage are included in the purv iew  o f 
m atrim onial p ro p erty , even though the acquisition o f this property, did not 

involve any labour or sk ill o f  the spouses. The in ten tion  o f the donor is 
given im portance w ith respect to such p roperties and hence, the p roperty  
belongs to both the spouses, as part o f the matrimonial property which may 
be d ivided equally between them at the time o f disso lution o f m arriage. In 
case the donor intended to g ift the p roperty to either o f the two spouses, 
then it is considered  as the separate p ro p erty  o f  such spouse and is not 
subjected to division between them. Therefore, the use o f m ay rather than 
shall has been taken into consideration by the legislators in section 27 o f 

HMA. Hence, the present section 27 o f the Act does not serve the purpose to 
introduce matrimonial property in the matrimonial home where both husband 
and wife share it on the dissolution o f their marriage, i f  such situation emerges 
am ong them ; and it shall provide equal economic support to the parties on 
divorce.

In addition to an attem pt to define m atrim onial p roperty under section
27 o f HMA, the matrim onial property shall consist o f property acquired by 
the spouse(s) at or about the time o f marriage. It indicates clear intention o f 
the legislators that the property in its any form presented at or about the time 
o f  m arriage  m ust be considered  the p ro p erty  jo in tly  ow ned by both  the 
husband and the w ife . H ence, the leg is la to rs did not include the p roperty 
which is inherited at or about the time o f marriage or inheritable by both the
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spouses w ith in  the p u rv iew  o f  th is section  nor the p ro p erty  acqu ired  by 
either both the spouses or one o f them after their m arriage. The legislators 
did not give due thought to the contribution o f the wife in making o f household 
and indirectly contributes towards the acquisition o f a lo t o f properties. Her 
contribution form s the base o f the fam ily and provides the opportun ity to 
the other earning members in the fam ily to acquire properties. However, the 
level o f contribution differs from household to household. Therefore, a wife s 
no n -econom ic co n trib u tio n  m ust be reco gn ised  in  law  and the p ro p erty  
acq u ired  by the h u sb an d  d u rin g  m arriage  m ust be m ade jo in tly  ow ned
property o f both the husband and the wife. If, for any reason, they decide to
d ivorce in  fu tu re , the p ro p erty  so acqu ired , m ust be d iv ided  on d ivorce 
equ itab ly .

An initiative was taken by the M aharashtra Legislative Assembly to provide 
equal share to women in the matrimonial property at the time o f dissolution 
o f marriage by the introduction o f M atrimonial Property (Rights o f Women 
upon Marriage) B ill, 2012 . The bill defines m atrim onial property to include 
se lf-acq u ired  p ro p ertie s-m o v eab le  and im m ovab le , h u sb an d s  p ro p erty , 

agricu ltu ra l land  a long w ith  pen sio n s, p ro v iden t fund. T his is a w elcom e
step taken by the Government o f M aharashtra but we need to wait until this
b ill is passed.

II Judicial approach on matrimonial property law

The phrases used in the section 27 o f  the HM A m ay belong jo in tly  to 
both the husband and the wife and at or about the time o f marriage have 
created scope for contradictory interpretations by the courts in  adjudication 
o f justice. The courts have interpreted these phrases differently while executing 
matters on section 27 o f HMA.

In S u r in d er  K au r  v. M adan G apa l S in gh ’'6 the Punjab  and H aryana H igh 
Court, in the context o f section 27 o f the Act held thus: 7

i. the application  for d isposal o f p roperty m ust be made at the time 
w hen the m atrim o n ia l p ro ceed in gs are p en d in g  in  the court and 
before the judgm ent has been pronounced ;

ii. it  is no t o b lig a to ry  on the p a r t o f  the co u rt to adm it such an 
application. It is d iscretionary on its part;
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iii. the decree made under the section concerned by the court must be
just and proper giving importance to the adjustm ent o f the share o f
the parties;

iv. the p ro p erty  w h ich  has been p resen ted  at or about the tim e o f
m arriage , inc ludes not on ly the property which has been given to
the spouses at the time o f m arriage but also at any time before or
after the m arriage. The m ost essen tia l cond ition  here is th a t the 
p ro p erty  m ust have been  given to the spouses in re lation  to the 
marriage and close to the time o f m arriage. The time duration is o f 
im portance here;

v. the concerned property m ay be given to either o f the two spouses 
or both o f them jointly; and

vi. when the matter is brought before the court o f competent jurisdiction, 
the property concerned must belong to either o f the two spouses or 
jointly to both o f them.

The court further observed that irrespective o f the source o f the property, 
the nature o f the property, intention o f the donor or by the agreement o f the 
spouses is g iven  im p o rtan ce  to decide w h eth er sec tio n  27 go vern s the 
property. To exemplify, i f  a p roperty is m eant for jo in t use by the spouses, 
then the property belongs to them  jointly, irrespective o f the fact that it is 
owned by one o f them exclusively. The court further observed that a property 
belong ing  to the spouses jo in tly  is d ifferen t from the p ro p erty  which was 
received by the spouses jo in tly .8 In Sunita Shankar Sa lvi v .  Shankar L axm an,9 
the parties o f divorce petition were living in a flat which was registered in the 
joint names o f the wife and the husband. The fam ily court held that the flat 
be divided equally between the husband and the wife. W hen the m atter was 
brought before the High Court o f Bom bay in appeal, the high court upheld 
the decree o f the family court and observed that the wife has 50% right, title 
and interest in the said flat jo in tly owned by them.

In K am ta P ra sa d  v . Om W ati,10 the A llahabad  H igh C ourt held  th at the 
court can pass a decree w ith  respect to any p ro p erty  w hich is ow ned by 
either the husband or the wife in addition to the property owned by both o f
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them  jo in tly .11 The court further held  that the provision  gives pow er to the 
court to deal w ith both types o f properties, belonging to either o f them and 
both o f them jointly, and the power is not restricted to the properties owned 
by both o f them  jo in tly .12 S im ilarly , in  H em an t K um ar v. L axm i D evi, 13 the 
A llahabad High Court held that property owned by either the husband or the 
wife would be covered under this section provided that it was presented at 
or around the time o f m arriage . The court stressed on the use o f the term  
m ay and not m u s t , the la tter being ob ligato ry  in nature. The use o f the 

term may suggests that the property exclusively owned by one o f the spouses 
is no t exc lu d ed .14 For any p ro p erty  to be go verned  by th is sec tio n , it  is 
necessary that the same was presented to the parties in  relation to m arriage 
and no t o th e rw ise .15 In co n trast, the D elh i H igh C ourt in  S huk la  v .  B r ij 
B hushan,1" held  that the court does not have the pow er under section 27 o f 
the HMA to pass a decree with respect to any property owned by either the 
husband or the w ife exc lusive ly .17

In K rishnan  v. P adm a,18 the K arnataka  H igh C ourt had in te rp re ted  the 
term at as referred in section 27 of the HMA to mean actual time of marriage 
and the word about to mean near or roundabout the time o f marriage and 
not subsequent to the m arriage. The court had cautioned not to confuse the 
p roperty given to spouse at the time o f m arriage w ith p roperty given after 
m a rr ia g e .19 H ow ever, in  B a lk rish n a  R am chand ra  K adam  v. S an geeta  
Balkrishna  Kadam,20 the Supreme Court held that p roperty under this section 
would not be restricted to property given to a spouse at the time o f marriage 
only but would also include property given before as well as after m arriage. 
The Supreme Court specified that the property m ust be given in  relation to
the m arriage.21
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On the contrary, in Surinder Kaur,22 the court case interpreted the term  to 
inc lude the p ro p erty  w hich was g iven  to the partie s p rio r to or after the 
m arriage. The property as contem plated by section 27 o f the A ct is not the 
property which is given to the wife at the time o f marriage only. It includes 
the property given to the parties before or after m arriage also, so long as it 
re la tes  to m arriage . In K am a lak a r G anesh  S am bhu s  v. T ejas K am a lak a r  
Sambhus,23 the High Court o f Bombay held that the provision does not govern 
the property which was acquired by the parties by their jo in t efforts during 
their m arriage and deals w ith the property which was presented  at or about 
the tim e o f  m a rr ia g e .24 T hus, it  can be seen from  d iffe ren t ju d ic ia l 
pronouncements that the courts have interpreted the terms in a contradictory 
m anner lead in g  to am biguity.

In a case where wife claimed return o f gold and silver ornaments given to 
her by her parents, the app lication for recovery o f  said  stridhana  was filed 
under section 27 o f HMA and sections 4 and 151, order 7, rule 7 o f the Civil 
P rocedure C ode, 1908 (h ere in a fte r , C PC). The cla im  was a llow ed  as all 
provisions o f CPC are applicable to matrimonial proceedings under the A ct.25 
S im ila r ly  in  S an geeta  B. K adam  v .  B a lk rish n a  R am chandra  K adam ,26 the 
claim  o f w ife was for disposal o f property on divorce which included gold 
and silver ornam ents presented  to her at the time o f m arriage. It was held 
that the family court has jurisdiction in the m atter and the wife was returned 
the ornam ents so claimed. However, efforts were made by the wife to prove 
th at her s tr id h an a  w as ly in g  w ith  the h u sb an d  and a l is t  o f  a rtic le s  was 
enclosed  w ith  the p e titio n  (w hich was no t signed  by the h usband  or his 
parents), but cognisance could not be taken as the same had not been proved 
w ith reliable evidence. H ence, an application o f the wife was re jected .27

In Pratibha Rani v . Suraj Kumar,28 the Supreme Court observed that neither 
section 27 o f HMA nor section 14 o f the Hindu Succession Act, 1956 go to the 
extent o f  p rov id ing  that the claim  o f a wom an on the basis o f stridhana  is 
com pletely abolished. The section 27 o f the HMA does not in any w ay take
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away the right o f the wife to file a criminal complaint if  the property belonging 
to her is crim inally m isappropriated  by her husband.

III Women and inheritance rights

In India, property rights includ ing inheritance rights are attached with the 
institu tion  o f m arriage w herein d ifferent laws are applicable to m arriage o f 
persons belonging to different religions, faiths and spiritual traits. The Hindu 
law  o f intestate succession is governed by the H indu Succession Act, 1956. 
Section 30 o f the A ct provides substantive law  o f testam entary succession 
and procedural law  o f w ill is la id  down in the Indian Succession Act, 1925. 
The Muslim intestate succession is governed by quaranic law  and testam entary 
succession is governed by the Indian Succession Act, 1925, whereas intestate 
and testam en tary  successions o f C hristian  and Parsis are governed  by the 
Indian Succession Act, 1925. Therefore, inheritance and succession laws are 
w ell se ttled  w h ere in  a wom an is p ro v id ed  w ith  p ro p e r ty  righ ts in  the 
m atrimonial home but these rights are subject to some or the other incidence 
to happen . O nly then these rights are pu t into  execu tion , o therw ise they 
rem ain  su sp en ded  righ ts . H ow ever, there is no p ro p e r ty  r igh t in  the 
m atrim onial home where wife gets property right by virtue being m arried to 
a male mem ber o f the family. A woman in  marriage gives birth to a male or 
a fem ale ch ild , the ch ild  so born  becom es co p arcen er u n der M itak sh ara  
Hindu law and gets an interest by birth in the coparcenary property o f his or 
her father, bu t the wom an who has given b irth  gets no p ro p erty  righ t by 
virtue o f m arriage or being the m other o f a coparcener. However, on being 
w idowed, she gets inheritance rights from her deceased husband and / or if  
h er husband predeceased  h is father, she becom es an he ir to her father-in - 
law  and acquires inheritance rights.

Property rights of muslim women

U nder M uslim  law , bo th  Sunni and Sh ia , a daugh ter though a qu ran ic 
sharer can be excluded by custom s and statues.29 Though at variance w ith 
the quran ic p rincip les, these customs are valid  and treat a daughter as non ­
existent at the time of opening o f the intestate succession. In some communities 
in  Jam m u and K ashm ir, a daughter can succeed on ly in  the absence o f all 
male agnates o f the deceased, while in other states she can inherit only i f  she
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is a K hananash in .30 A daughter is also not en titled  to inherit the watan  land 
under the Watan Act, 1886 (Bombay). The Oudh Estates Act, 1869 that follows 
the rules o f  p rim ogen iture for devo lution  o f  the ta luqdari p roperties also 
excludes the daughter and her h e irs .31 In Sheikh M adar v .  K ursheeda B egum ,’'2 
the trial court and the Andhra Pradesh High Court, both affirmed the principle 
o f M uslim  law  o f inheritance under H anafi law  i.e. the residuary can get a 
share on partitio n  i f  the p ro p erty  is le ft after d istribu ting  it to the sharer 
which constitutes the first category o f property inheritors. I f  after giv ing the 
share to the daughter any share is left, then the residuary would definitely be 
entitled for the same. Since the daughter and the residuaries were demanding 
for the share on partition simultaneously, it did not give a ground to the wife 
o f the deceased, i.e., the w idow  to refuse the share o f the residuary. It was 
also stated that i f  the share which is to be divided is equal to unity then the 
residuaries would not be entitled to a share but i f  the share to be divided is 
less than a un ity then the sharers would inherit the p roperty first and then 
later the residuaries would share the rest o f the left over property.

In K ulusum bi v. A ziza  B egum 33 it was held  that the p roperty inherited  by 
the widow on the death o f her husband cannot be divested on her remarriage. 
In th is case, the death o f Osman Pasha (husband o f A ziza begum ), A ziza 
Begum  go t a righ t to her 1/8thshare as h is sharer along w ith  the m other, 
b rother and sister o f Osman Pasha and her first husband. These heirs had 
their shares specifically carved out in accordance with the provisions o f Hanafi 
law. The re latives o f  the deceased  claim ed that since the w idow  has now  
remarried, she had an evil intention in the first place and there was a collusion 
between her and the killer o f her husband. The same was thrashed by both 
the trial and the High Court o f Karnataka and it was held that the position of 
the property already inherited  by the w ife would not be affected as per the 
Hanafi school o f law. Hence, the court held that a vested inheritance is the 
share which vests in an heir at the moment o f the ancestors death. If  the heir 
dies before distribution, the share o f the inheritance which has vested in him 
will pass to such persons as are his heirs at the time o f his death. The shares
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th erefo re  are to be d e term in ed  at each death  .34 In T au feeq  H assan  v. 
D r.K hu rsh id  A ra  B egum  35 and S yed  F ateyab  A li M eerza  v. U nion o f  In d ia  36 
sim ilar p rincip les re lating to both H anafi and Shia law  o f inheritance were 
a ff irm ed  w here daugh ters , w h eth er m arried  o r u n m arried  w ere in 
consideration .

Property rights of Christian women

The p ro p erty  righ ts o f  C h ristian  w om en are la id  down in  the Ind ian  
Succession Act, 1925. The authoritative case which deals with property rights 
o f Christian women is the case o f M ary Roy v. State o f  K erala37 where it  was 
laid down that daughter is entitled to equal share in property o f the father as 
th at o f the son. I t m ay be no ted  that the p ractice  o f C hristian  daughters 
execu ting  release deeds at the tim e o f m arriage w hich ge t them  excluded 
from succession are not valid. It is so because a Christian daughter has no 
p re-ex isting righ t in  the fam ily p roperty and her rights arise only when her 
parents die intestate. Therefore, only a release deed executed after the date 
o f  in te s tacy  w ou ld  be va lid . An adopted  ch ild  canno t cla im  the righ t to 
succession unless a custom o f adoption can be proved. I f  i t  is proved then 
adopted daughter is akin to a real daughter and can claim equal share as that 
o f  the son. As for C hristian  w idow , sections 33 and 33-A  o f  the Ind ian  
Succession  A ct, 1925 are app licab le. I f  the heirs o f  the deceased  are the 
w idow  and lin ea l descendants, then , the w idow  receives 1/3rdshare, w hile 
the balance 2/3rd goes to the lineal descendants. I f  the intestate has no lineal 
descendants, but has left persons who are o f kindred to him, o f his property 
shall b e lo ng  to the w idow  and the o ther shall go to those who are o f 
kindred to him. I f  the intestate has left none who are o f kindred to him, the 
whole o f the property shall belong to the widow. A w idow m ay be excluded 
from inheritance by a valid  contract made before her m arriage.

Property rights of Parsi women

The property rights o f Parsi women are governed by the succession laws 
initially laid down in the Parsi Interstate Succession Act, 1925 which was later 
incorporated in chapter-III, part-V, (sections 50-56) o f the Indian Succession
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Act, 1925. Women under the Parsi law  are en titled  to receive p ro p erty  by 
interstate succession.38 However, the underlying criterion for receiving property 
under Parsi law  is that the person should be a part o f the Parsi community. 
Children o f Parsi fathers by non-Parsi women are admitted into the Zoroastrian 
religion and are governed by the Parsi succession laws. However, children o f 
Parsi women m arried to non -Parsi males are not considered Parsis and have 
no right under Parsi law .39

There are no restrictions im posed on a Parsi m an, i f  he w ants to give 
aw ay h is p ro p erty  and w om en have no righ t to ob ject to such an action. 
Women, who are entitled to receive property by interstate succession under 
Parsi law: a daughter gets half the share o f a son in the property o f the father. 
I f  a Parsi woman dies interstate, her property is d ivided equally am ong her 
husband and children. Therefore, a daughter is entitled to equal share in the 
property o f her mother. Parsi adoption p er  se is not recognised by custom or 
law for the purposes o f inheritance and succession. However, a Parsi w idow 
w ithout any children can adopt a son on the fourth day o f  her husb an ds 
death. This is for the tem porary purpose o f perform ing certain religious rites 
for the dead man. This adoption is for a lim ited purpose and does not grant 
any property rights on the adopted child. A Parsi w idow has, in the property 
o f her deceased husband, an equal property right to that o f a son and twice 
the share o f a daughter. I f  a person dies interstate leaving only a w idow and 
no lineal descendants, the w idow can take h a lf  o f the property. I f  there is 
any w idow  o f lin ea l descendan ts, the w idow  and the w idow  o f  the lin eal 
d escen d an t each m ust be g iven  1/3rd o f  the p ro p erty . In such cases the 
rem aining property shall be distributed among the rem aining relatives o f the 
deceased. However, i f  she rem arries during the lifetim e o f her husband, she 
is not entitled to any share in his property.

Property rights of Hindu women

The H indu Succession  A ct, 1956 p ro v ides p rov is ions for two en tire ly  
different schemes o f intestate succession based on grounds o f sex which are 
d istin ct from  each o ther.40 T here is fu rther d ivergence in case o f  fem ale 
intestates linked with the source o f the property which is the subject m atter
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o f inheritance. Thus, where a woman inherits property from her parents and 
dies issueless, this p roperty on her death does not go to her own heirs but 
goes to the heirs o f her father. Similarly, where she inherits the property from 
h er husband  or her father-in -law , on her death th is p ro p erty  goes to her 
husband  s heirs from  whom  or from  w hose fa th er she had in h erited  the 
property. The sub-division  o f  the schem es o f succession in case o f female 
in testate is outdated  and irrational. The heirs are not described as brother, 
sister, her bro ther-in -law  et c ., bu t as heirs o f her parents, and heirs o f her 
husband. She is perceived  to have no id en tity  o f her own. The leg islature 
while fram ing this scheme was influenced by the M itakshara law, its concepts 
o f stridhana  and inheritance by fem ale in double capacity. This reversion o f 
the once inherited property back to her father s or her husband s heirs shows 
a desperateness on the part o f the legislature to treat her only as a temporary 
occup ier.

The Hindu Succession (Amendment) Act, 2005 and Hindu daughters

Under sha stric H indu law  the male heirs were pu t on a h igher footing by 
p ro v id in g  th at th ey  shall in h e r it an ad d itio n a l in d ep en d en t share in  the 
coparcenary property over and above w hat they inh erit equally w ith female 
heirs on intestacy. The concept o f coparcenary was that o f an exclusive right 
o f  m ale m em bers in  the fam ily  . N ow  th is co n cep t has changed  w hile 
introducing daughter o f a coparcener as coparcener by statutory amendment, 
i f  the fam ily is governed by the M itakshara law. However, even today, after 
the new  law  came into force on Septem ber 5, 2005 coparcenary rem ains a 
primary entitlement o f male members; no doubt law provides for equal division 
o f share between all heirs, male and female on the death o f a male coparcener, 
but in practice the scene is totally different. Legally, on intestacy self-acquired 
p roperty  devolves equally  betw een male and fem ale heirs but fem ale heirs 
are asked to relinquish their share by m aking re linquishm ent deeds. Before 
the am endm ent o f 2005, i f  the intestate property included a dw elling house, 
the female heirs had no right to partition until the male heirs chose to divide 
their respective shares but now the situation is different. The daughters are 
made coparcener, so they can ask their share on partition from the dwelling 
house property which is i f  they wish to do so. Further, i f  a Hindu female dies 
in testate but issue less , then her p roperty  w hich is inherited  by her on the 
intestacy o f her parents, devolves first on the heirs o f her father, then on her 
m other s he irs ; i f  the p ro p erty  is inherited  by her on the in testacy  o f  her 
husband or father-in-law, the property devolves first to husbands heirs, then

2015] M atrimonial P rop erty Law in India: Need o f  the Hour 513



to husbands fathers heirs respectively. Thus the intestate succession o f Hindu 
female property is kept w ithin the father s or husband s domain.

By retention o f H indu jo in t fam ily system  and in troducing daughters as 
coparceners, the legislative efforts to usher in gender parity  have resulted in 
abun dan t co n fusio n . U nder the c la ss ic a l law , a fem ale cou ld  n o t be a 
coparcener, but a daughter born in the fam ily was a m em ber o f her fa thers 
jo in t fam ily. Upon her m arriage, she ceased  to be a m em ber o f the jo in t 
fam ily  o f her fa ther and she jo ined  the jo in t fam ily  o f  her husband . The 
Suprem e C o urt in  K am esh  P an jiya r  v. S ta te o f  B ih a r  41 h e ld  th a t a b ride 
leaves the p aren ta l hom e for the m atrim on ial hom e, leav in g  beh ind  sweet 
memories therewith a hope that she w ill see a new  world full o f love in her 
groom s house. She leaves behind not only her memories but also her surname, 
go tra  and maidenhood. Presently, under the am ending Act o f 2005 a daughter 
is made a coparcener in the same manner as that o f a son, i.e., irrespective o f 
her m arita l status , now  she is a m em ber o f  her fa th er s coparcenary  and 
member o f the husband s joint family. The anomaly is on two counts: f ir s t , a 
daughter who has married on the day the amendment came into force would 
not be a m em ber o f her father s jo in t fam ily (as upon m arriage a daughter 
ceases to be a member o f her father s joint family), but due to the amendment 
she w ould becom e a m em ber o f a narrow  institu tion  w ithin  the undiv ided 
family, i.e., coparcenary. Second , the retention o f the Hindu joint family system 
with a superim position by w ay o f introduction o f daughters as coparceners, 
w ithout fundam entally altering the basic structure, is perplexing. A daughter 
who is born in the fam ily w ill be a coparcener and a m em ber o f the jo in t 
family o f her father. She will retain her rights to be coparcener even after her 
m arriage, and consequently, upon her m arriage, she w ould be a m em ber o f 
the joint family o f her husband. The amendment has created dual membership 
ju risp rudence w hereas this incongruous situation could have been avoided 
by a simple abolition o f the H indu jo in t fam ily system.

A female under Hindu law  inherits in a double capacity. She inherits as a 
daughter from her parents and also inherits as a daughter-in -law  from her 
husbands family. As far as the rights o f the daughter-in-law  are concerned, 
she has to be a w idowed daughter-in-law .42 I f  she rem arries before the day
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o f open ing o f the succession she forfeits her rights o f succession . I f  her 
husband is alive she is his w ife, and the prim ary right o f inheritance is with 
him  and not with her.

IV D ifferent models of matrimonial property followed 
across the world

In the western countries, i f  the spouses were married without any provision 
concerning matrimonial property law, the default statutory system o f a lim ited 
com m unity property is app lied .43 In this system , only the p roperty acquired 
d u rin g  the m arriage  is he ld  in  com m on, a lthough  g ifts  and in h eritan ces 
acqu ired  during  the m arriage are the separate p ro p erty  o f  each spouse .44 
Com m unity property belongs to both spouses jo in tly , although each spouse 
is able to m ake o rd in ary  acts o f  ad m in istra tio n  o f  com m un ity p ro p erty . 
H owever, im portan t transactions re lating to this kind o f property need the 
consent o f both spouses.45 Importantly, when the record o f marriage mentions 
that a m arital agreem ent has not been m ade, th ird  parties may assume that 
spouses have been m arried  under the defau lt sta tu to ry  regim e o f  lim ited  
com m unity property.46 However, this rule is not applied if  the spouses have 
declared , in  the transaction  en tered  into  w ith  a th ird  party, th a t they had 
made a m arital agreem ent.47

The freedom o f contract in the field o f m arital agreem ents is very well- 
developed in French law, especially  when com pared to the other European 
countries.48 In their m arital agreem ents, spouses in France m ay choose one 
o f the p roperty regim es m entioned by the civil code, but m ay also m odify 
the rules o f these regim es; spouses m ay m ix d ifferent regim es and are even 
able to establish new regimes that are not recognised by the law. Finally, in 
their m arital agreem ents, spouses m ay make provisions for a spouses death. 
S p ec if ic a lly , th ey  m ay decide th a t the su rv iv in g  spouse be au th o rised  to 
receive from  the common p ro p erty  e ither a spec ified  sum , or a specified
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property in kind, or a specified quantity o f a determ ined kind o f property .49 
Such a provision  does not affect the rights o f  the su rv iv ing  spouse under 
inheritance law .50 Expenses arising during the m arriage m ay also be allotted 
to each spouse by a m arital agreem ent.51

W hile E uropean m atrim onial p roperty law  is cod ified  in each country s 
civil code, the Am erican tradition o f freedom o f contract provides spouses 
with the power to contract around state statutory law on the subject. Americans 
are therefore not restricted to the property regimes laid out in statutes, whether 
community property or equitable distribution, and m ay contract around them 
subject to few lim itations by the court. In fact, spouses may even import into 
their agreements any o f the European property systems, such as a system o f 
accruals. M eanw hile , E uropeans are often  lim ited  to se lec tin g  one o f  the 
property regimes statutorily perm itted in their countries. Although this perm its 
them to avoid the statutory default, they m ust nonetheless select one o f the 
regimes recognized by law. O nly occasionally may spouses alter the rules o f 
those E uropean  system s. A m ericans th erefo re  en joy m ore au tonom y in 
p rem arita l co n trac tin g  re la tive  to E uropeans. T hese d iffe r in g  leve ls  o f  
contractual autonom y have d iffering consequences.

Further, there are various m odels o f ownership o f m atrim onial property 
have been adopted and im plem ented in accordance with their societal needs. 
However, each m odel has its own m erits and dem erits.

Separate ownership o f property

In this model, there is separate ownership and administration o f property, 
irrespective o f whether the property was bought before or after the marriage. 
The p ro p erty  owned by a spouse is re tained  by h im /her as its sole owner 
even after d issolution o f the m arriage and the other spouse has no right in 
that property after dissolution o f the m arriage.

This system was adopted in England52 to protect the wives whose husbands 
go t h a lf  o f  h er p ro p erty  in  accordance w ith  the com m unal ow nersh ip  o f 
p ro p erty  w h ich  was fo llow ed  earlier. F o llo w in g  p a ss in g  o f  the M arriage  
W omen s P ro p erty  A ct, 1882, an in d iv id u a lis t  approach  w ith  re sp ect to
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ownership o f property was taken in order to benefit the women who, in the 
19th cen tu ry  w ere a t a d isad van tage , lo s in g  h a lf  o f  th e ir  estate  to th e ir  
husbands.53 Further, the husband go t right to enjoyment, possession, income 
and m anagem ent o f h is w ife s p ro p erty .54 P resently, the courts have been 
given wide discretion w ith respect to the division o f m atrim onial property.55 
The w ide am bit o f d iscretion , w ith respect to the division o f m atrim onial 
property at the time o f dissolution o f m arriage, given to the English courts 
produces ta ilo red  results for each case. T his m odel assum es that both the 
spouses are f in an c ia lly  in d ep en d en t and are h av in g  equal c ap ab ility  to 
accum ulate w ea lth .56

The spouses share the company o f each other but with respect to property, 
neither o f them can claim  a share in the property o f the other. This model 
prom otes individualism  which goes against the basic principles o f the Hindu 
fam ily system . The dependent spouse would have no source o f income after 
the termination o f marriage and this model is to the detriment o f such spouse. 
This model is thus not suitable to the Indian social scenario, especially, the 
H indu fam ily system .

Comm unity ownership of property

In this model, the property is assumed to be common between the spouses 
and both have equal share in the same. This model is based on the assumption 
that marriage is a partnership o f spouses and both contribute equally to the 
common fund through which properties are bought. This assum ption holds 
even when one o f the spouses takes care o f the house, which in m ost cases 
is the fem ale. Both spouses are jo in t and equal ow ners o f  the p roperties 
irrespective o f the fact that title o f the property belongs to one o f them .57 
Here the contribution o f the female partner is given its due importance and 
is not neglected as being o f no significance. Further, this provides financial 
security to the non-w orking spouse. This m odel prom otes equality between
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the spouses and thus several countries like Sweden58 have im plem ented this 
system to provide financial security and promote equality between the spouses.

In France, com m unity ownership o f m atrim onial p roperty is follow ed in 
case the parties do not enter into a contract specifying the division o f property 
in case o f term ination  o f their m arriage. Three kinds o f funds exist in the 
F rench m arr iag es : (a) h u sb an d s  fund (h u sb an d s  sep arate  p ro p erty ) ; (b) 
w ife s fund  (w ife s sep arate  p ro p erty ) ; (c) com m un ity  fund (co lle c tiv e  
property).59 The husbands fund and wife s fund refer to the property owned 
by them  before the m arriage , w hereas the com m unity funds in c lud e  the 
p ro p erty  ow ned by e ither o f  them  after th e ir  m arriage .60 The m arriage is 
considered to be a contract in which the spouses are given the freedom  to 
decide the fate o f  their respective p roperties and their collective property. 
They can m utually decide the financial agreem ent or the arrangem ent which 
w ould govern  the div ision o f  p roperties at the tim e o f  d isso lution  o f  the 
marriage or death. In case they do not m utually come to a conclusion, then 
the legal regime according to article 1400 o f the civil code is applicable. The 
jo in t p roperty o f the spouses is subjected to the debts and liab ilities o f the 
p artie s , save in case o f  fraud by any o f  the spouses.61 The jo in t p ro p erty  
com prises o f  the p roperties bought due to their jo in t or ind iv idual efforts 
during the subsistence o f their m arriage.62 The right to manage this property 
is held by both o f them. Each spouse has full control over h is/her separate 
p ro p erty  and th is p ro p erty  cannot be sub jected  to the debts o f  the other
sp o u se .63

T hus, th is m odel gives autonom y to both  the spouses w ith  respect to 
th e ir ind iv idua l p ro p erties , w hile at the sam e tim e they have equal rights 
over the jo in t p roperty . This p rov ides financial security  to the dependent 
spouse, w hose w ork, though  n o t reco gn ised  in  econom ic te rm s, is 
indispensable for the efficient and successful w orking o f the other spouse.

V Model best suited for Indian scenario

In d ia  fo llow s the separate  ow nersh ip  m odel o f  m atrim o n ia l p ro p erty  
d istribution . T his m odel does no t recogn ise the con tribution  o f  the n o n ­

58 Bradley, Marriage, Family, Property and Inheritance in Swedish Law 39 ICLQ 370, 
371-374 (1990).

59 Supra note 53.
60 Supra note 54.
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63 Id., art. 1428.
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w o rk ing  spouse, who in  m ost o f  the cases is the w om an .64 In 2002, the 
statistics were dismal as the participation o f women in economic activity was 
as low as 14.0% and 28.1% in the urban and rural areas respectively. In 2012, 
the situation has not changed much. The workforce partic ipation o f women 
in India is as low  as 13.8% in urban areas and 26.1%  in rural areas.65 This 
reflects the p ers is tin g  patriarchal system  in the society. Thus, m ost o f the 
women in India are homemakers. Since their contribution cannot be measured 
in  m onetary  term s, th e ir w ork is not g iven  the due im portance. T hey are 
econom ically dependent on the male spouses. In the census o f  2001, they 
were equated w ith p rostitu tes, beggars and prisoners and were qualified  as 
n o n -w o rkers .66 T h is drew  c r itic ism  from  Suprem e C ourt in  A ru n  K um ar  
A graw a l v .  N a tion a l In su ran ce Co. L td .66 w here A .K . G anguly J  op ined  that 

they participate in the production o f goods and services but their consumers 
are family members, so they do not earn in monetary terms. Due to this, their 
w ork  is n o t valued . The co u rt h e ld  th at it  is u n fa ir  and un d erm ines a 
homemaker s work. The court further questioned the rationale behind equating 
the hom em akers work w ith one th ird  o f the earn ing spouses salary. W hile 
G.S. Singhvi J  opined: 68

it  is h ig h ly  u n fa ir , u n ju st and in ap p ro p ria te  to com pute the 
com pensation  payab le to the dependents o f a deceased  w ife/ 
m other, who does not have regu lar incom e, by com paring her 
services with that o f a housekeeper or a servant or an employee 
who works for a fixed period. The gratuitous services rendered 
by w ife/m other to the husband and children cannot be equated 
w ith the services o f an em ployee, and no evidence or data can 
possib ly  be produced for estim ating the value o f such services.
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C om m unity ow nersh ip  o f  m atrim o n ia l p ro p erty  p ro v ides w om en w ith 
financial security. Further, equal division o f m atrim onial property promotes a 
sense o f  equa lity  in  th e ir re lationsh ip  and it  decreases the tendency o f  a 
spouse to look at the property through the lens o f ownership.69 Such practice 
leads to domination, which is the reason behind persisting patriarchal society 
in India. Women are subjected to physical and m ental torture in  m any parts 
o f the country. The work o f a hom em aker is as im portant as incom e o f the 
w ork ing m em bers o f the fam ily. The gender b iasness in  society has led  to 
degradation  o f position  o f wom en in the society as a w hole. Such callous 
approach tow ards th e ir  work con tributes to oppression  o f  wom en in  the 
society .70 Due to their com plete financial dependency on the other spouse, 
they do not file suit for term ination o f their m arriage as they would be left 
hom eless w ithout any source o f incom e.

T hus, In d ia  shou ld  fo llo w  the com m un ity ow nersh ip  o f  m atrim o n ia l 
property replacing the existing separate ownership o f property. This would 
help overcome the oppression o f women and would empower them. This is 
the need o f the hour for the Indian society which needs to disentangle itse lf 
from the clutches o f the male dom inated society.

Disposal of matrimonial property between the spouses

M.B. Shah J  o f  Bom bay H igh Court bench at Goa, com m ented that the 
incidents o f atrocities committed on women in Goa are very less as compared 
to other states in the country.71 In Goa, personal matrimonial laws, as applied 
throughout the country, are not app licab le. It follows the Portuguese Civil 
Code, 1867 which provides un ifo rm  civil code for everyone. A ccord ing to 
this code, registration o f m arriages is compulsory. M arriage is considered to 
be a contract as opposed to a sacram ent in H indu law. The partie s are at 
liberty to decide m utually how their properties would be divided at the time 
o f  d isso lu tio n  o f  th e ir  m arriage . In case th ey  do no t dec ide , the law  o f 
com m unity property is applicable. A ccording to this code, both the spouses 
are jo in t owners o f their properties as a whole. Further, their properties are

520 Jou rna l o f  the Indian Law Institute [VoI. 57: 4

69 Carolyn J. Frantz and Hanoch Dagan, Properties of Marriage 104 Columbia Law 
Review, 104, 75-133 (2004).

70 Supra note 66.
71 Sandesh Prabhudesai, Judiciary Advocates Uniform Civil Code for India Goa News, 

May 23, 1997, available aP. http://www.goanews.com/news_disp.php?newsid=581. 
(last visited on Oct. 17, 2015).

http://www.goanews.com/news_disp.php?newsid=581


divided equally between them at the time o f d issolution o f their m arriage.72 
Thus, i t  provides women w ith financial resources at the time o f term ination 
o f  her m arriage, as opposed to cu rren tly  app licab le separation  o f assets 
law , acco rd in g  to w h ich  w ife does n o t have any righ t to h er husb an d  s 
p ro p erties .

T ak in g  in sp ira tio n  from  the law  ap p licab le  in  G oa and France, the 
m atrim onial property in India should be equally divided between the spouses 
to prom ote equality am ong the spouses and em power the wom en to stand 
on their own feet. Equal share in the matrimonial property provides financial 
security  to women who devote their life towards tak ing care o f the fam ily 
and con trib u tin g  in d irec tly  tow ards the developm ent and p rogress o f  the 
fam ily.

Prenuptial agreement of marriage

The registration o f marriage as provided under section 8 o f the HMA. The 
Suprem e C ourt in  Seem a  v . A shw an i K um ar 73 made registration  com pulsory 
as i t  would serve as an evidence o f m arriage and would help the women in 
seeking m atrim onial remedy. Except some states that have made laws in this 
regard, the requirement o f registration o f marriage is not realised. To achieve 
desired result o f registration o f marriage which has not been fulfilled yet, the 
alternative would be prenuptial agreement o f marriage. Prenuptial agreements 
are agreem en ts en te red  by p ro sp ec tiv e  spouses befo re  m arriage . T hese 
agreements state the rights and liab ilities o f a spouse (like all the properties 
o f both the parties are listed , procedure o f divorce in  provided, conditions 
relating to adoption o f child or maintenance are laid down) with the consent 
o f both the parties. The objectives behind prenuptial agreement are protection 
o f  w ealth  and assets acquired p rio r to m arriage, p ro tection  from debts o f 
o ther spouse, p ro tectio n  o f  fam ily  business , con tinuation  o f p ro fessio n al 
practice, ch ild custody, divorce procedure et c . These type o f agreem ents are 
very progressive approach where parties before marriage decide all foreseeable 
disputes . Prenuptial agreements are not only for rich people, a norm al person 
can also enter into it, it  is a precautionary step by spouse for financial security 
against future uncertain events. As society is changing day by day and spouses 
are w orried  about th e ir career and in d iv id u a lity  after m arriage, p renup tia l
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agreem ent is best option available because; f ir s t ly ,  it is the m ost econom ical 
solution, considering the divorce cost or any sort o f suit relating to maintenance 
or adoption etc. through court; secondly, parties are free to include conditions 
which are suitable to them with m utual consent; thirdly, it is a more relaxed 
p rocedure than g o in g  th rough  the co u rt; and la st ly , it  keeps a check on 
m isrepresentation  made by either spouse and reduces possib ilities o f fraud 
and hence parties can be protected from such b itter experiences. A properly 
d rafted  p ren u p tia l agreem ent has b in d in g  effec t over both  p artie s  and is 
leg a lly  enforceab le.

VI Conclusion

At present, there is no law  am ong Hindus which deals w ith m atrim onial 
property among the m arried couples and provides them with an equal share 
at the time o f dissolution o f m arriage. Though a legally  wedded H indu wife 
is considered to be a class-I heir to her deceased husband, where she gets a 
share on her husb an ds death from his self-acquired  property and his share 
from the coparcenary property but during the m arriage, she has no share in 
the property o f her husband whether the property is self-acquired or it is an 
in terest in the coparcenary property. The H indu Succession (Am endm ent) 
Act, 2005 has provided daughters coparcenary rights by birth in the family o f 
their birth but this Act too has not provided them any rights by marriage in 
the matrimonial family. It is surprising to understand that woman as daughter 
is given equal p roperty rights in the fam ily o f  her b irth  where her parents 
always give their best for her upbringing and educate her w ith the best o f 
their efforts but once she is m arried , she is not given any p ro p erty  rights 
along w ith her husband in the m atrim onial fam ily. I f  this anom aly is taken 
care by the introduction o f matrimonial property and if  the law is also made 
for its equitab le distribution am ong the m arried  spouses, the real ob ject o f 
wom en em pow erm ent w ill be achieved.

The term matrimonial property must be defined in clear and unambiguous 
terms so as to remove am biguity which is currently prevailing in the Indian 
lega l system . The p resen t p ro v isio n  w hich vague ly  refers to m atrim on ia l 
p ro p erty  under section  27 o f  the H M A m ust be am ended to inc lude the 
property received, bought, inherited or any other mode o f acquisition during 
the marriage irrespective o f the fact that either o f the two spouses has joint 
title and co-ownership to the same.

The p reva ilin g  separation  o f  assets p rincip le  in the m atrim onial home 
m ust be replaced by com m unity ownership o f the property as women are 
h igh ly  affected  by financial hardsh ips on term ination  o f  m arriage. G iving
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wom en righ t to equal share in  the m atrim o n ia l p ro p erty  w ou ld  provide 
recognition to the work done by them at home as productive work. Besides, 
it would provide them financial, social and legal security. The introduction of 
on M atrim onial P roperty (R ights o f Women upon M arriage) B ill, 2012 in 
M ah arash tra  and d e lib erations on the in tro d uctio n  o f  the M arriage Laws 
(Amendment) B ill, 2012 in Parliam ent are welcome steps towards creation of 
a new jurisprudence on m atrim onial property in India. In addition, there is 
a need to am end section 27 o f the HMA to w iden the scope o f  the w ord 
p roperty presen ted  at or about the tim e o f m arriage w ith an attem pt to 

inc lude the earn ings o f  both  the spouses during th e ir m arriage and their 
inherited properties as well. This property ought to be divided equally between 
the parties at the time o f divorce, by the court o f competent jurisdiction, on 
an equitab le p rincip le .

A t a broader level, developing a suitable law  and po licy on m atrim onial 
p roperty in India w ould clearly require a close exam ination o f the objects 
and functions o f marriage along with the acknowldgement o f the role p layed 
by women in establishing, nurturing and caring for the members o f the family 
and the socio-econom ic and legal p ro tection  p resen tly  accorded to women 
in the m atrim onial home.
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