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THE ECONOMIC AND JURISPRUDENTIAL UNDERPINNINGS 
OF THE INTERFACE BETWEEN INTELLECTUAL PROPERTY 

AND ANTITRUST: DRIFTING CLOSER OR FURTHER APART?

Abstract

Both intellectual property laws and antitrust laws regulate the use of 
exclusive rights provided to the inventor in their own ways. In doing 
so, the objectives that these two disciplines have in common are 
facilitation of innovation and enhancement of consumer utility. This 
paper will look into the manner in which these two branches of law 
interact with each other. Such an exercise is primarily based on 
jurisprudential underpinnings and takes help from the economic 
foundations on which the basic tenets of intellectual property and 
antitrust laws are built. The paper also attempts to examine whether 
the new alternatives, so-called ‘fringe’ economic theories, look upon 
such interface of antitrust and intellectual property more favourably as 
compared to their traditional counterparts. An informed opinion based 
on prevailing regulations is advanced regarding the ever-growing affinity 
between these two disciplines, especially insofar as technology and 
related innovative growth are concerned. In this context, reference is 
made to the related market, gaining dominance therein, using and 
abusing such dominance and available remedies for such misfeasance.
The paper concludes by indicating that in their modern forms, antitrust 
and intellectual property laws often end up associating with each other 
closely in course of the efforts of the policymakers, legislators, regulators 
and the judiciary to foster economic development and market growth 
in ways more than one.

I Introduction

THE ESSENCE o f in tellectual p ro p e rty  p ro tec tio n  is to  a tta in  a de licate  
b a lan ce . O n  th e  o n e  h an d , exclusive rights are  acco rd ed  to  th e  inn o v ato r as 
a fo rm  o f m otivation  w h ich  can n o t b e  exerc ised  in an  ab so lu te  fo rm  b y  the  
innovator. O n  th e  o th e r han d , excep tions a re  bu ilt in to  th o se  rights to  facilitate 
fu rther d ev e lo p m en t an d  im pro v em en t o f  su ch  inven tions b y  su b se q u e n t 
inven to rs. C ertain restric tions are  also  ap p lied  to  th e  u sag e  o f th e se  exclusive 
rights b y  th e  in n o v a to r w h o  enjoys su ch  p ro tec tio n  an d  th e  am bit o f su ch  
restric tions is g o v e rn ed  b y  in te llec tual p ro p e rty  law s, as w ell as an titrust 
law s.

T h ese  tw o  stream s o f law  do  sh a re  a co m m o n  g ro u n d  in  th e ir objectives 
to  facilitate innovation  an d  increase  th e  utility o f consum ers. W hile intellectual



p ro p e r ty  law s  in c e n tiv is e  c re a tio n  b y  w a y  o f  c o m m e rc ia lis a tio n  a n d  
exp lo ita tion  th ro u g h  en fo rceab le  p ro p e rty  rights, an titrust ru les seek  to  attain  
th e ir goals b y  o u tlaw ing  specific  actions tha t can  h av e  an  adverse  im pact on  
m arke t com p e titio n . In  co u rse  o f  this paper, th e  au th o r has so u g h t to  ex p lo re  
th e  n a tu re  o f  th e  in terface b e tw e e n  th ese  tw o  discip lines, especia lly  from  a 
ju risp ruden tia l pe rsp ec tiv e  an d  o n e  e m b e d d e d  in  the ir re spec tive  u n d erly ing  
econom ic  fo u n d a tio n s.

II The law & economics aspects of intellectual property and 

antitrust: Transcending orthodoxy

B ehavioural studies o f m arket players, w h e th e r individuals or organisations, 
can  b e  o f  co n sid e rab le  sign ificance w h e n  o n e  is seek in g  to  en g ag e  in  policy  
p rescrip tions in fluencing  th e  m ark e t. E conom ics is a d iscip line intrinsic to  
su ch  stud ies an d  is, therefo re , o ften  re lied  u p o n  to  en su re  th a t th e  m acro ­
level po lic ies p ro p e rly  co n n ec t w ith  m icro-level effective im p lem en ta tio n . 
Scholars an d  prac titioners, w h o  p lace  su ch  re liance  o n  econom ics, genera lly  
te n d  to  p refer th e  m o re  estab lish ed  an d  accep ted  fu n d am en ta l econom ic  
theories. This is chiefly  o w ing  to  th e  la tte r’s en h a n c e d  level o f accep tan ce  
am ong  th e  judiciary  an d  po licy  m akers. F rom  th e  pe rsp ec tiv e  o f in te llectual 
p ro p erty , th e se  in c lude  th e  instrum enta l o r u tilitarian  ap p ro a c h  as ad voca ted  
by  th e  C hicago schoo l o f  th o u g h t ,1 th e  cost-benefit analysis o f  neo-classical 
eco n o m ics2 an d  th e  transactional cost analysis tha t stem s from  th e  Coase 
Th^or^m .3 F rom  th e  s tan d p o in t o f  an titrust law s, o n  th e  o th e r h an d , th e  basic  
u n d e rp in n in g s  o f  e c o n o m ic  th e o rie s  lie  in  m o d e ls  in v o lv in g  in d u stria l 
reo rg an isa tio n , w h ich  in  tu rn  o w e  th e ir  o rig in  to  u sag e  o f  n eo -c lassica l
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See generally, R.A. Posner & W.M. Landes, The Economic Structure o f Intellectual 
Property Law (Harvard University Press, 2003).
Such analysis includes, inter alia, the restriction on resource availability, the 
characterization of economic agents as individuals concerned with self-interest and 
possessing high level of rationality, exogenous preferences, adequate information 
and similar motivations, economic welfare being the sole human good, human beings 
being solely concerned with rational maximization of welfare, the value of anything 
being entirely dependent on the agent’s perception of it and optimal choice for 
economic agents being decided from a series of alternative options. For further 
details on neo-classical theory of economics see, E. Screpanti & S. Zamagni, An
Outline o f the History o f Economic Thought 165-167 (Oxford University Press, 2005). 
As per this theorem, reduction of transaction costs, along with grant of property 
rights, facilitates an agent to maximize allocative efficiency and to reach a pareto- 
optimal situation by allocating resources to those by whom they would be valued 
highest. For further details see generally, R.H. Coase, “The Problem of Social Cost” 3 
Journal o f Law & Economics 1 (1960).
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econom ics to  apprecia te  the  im perfection  o f several form s o f realities p resen ted  
b y  th e  m a rk e t .4

T h e neo-classical schoo l o f th o u g h t ind ica tes failure o f  th e  m arke t at tw o 
levels in so far as an  in te llec tual g o o d  is co n cern ed , as ex p la in ed  b y  scholars 
like O rd o v er .5 First, an  inven to r can n o t exp lo it th e  en tire ty  o f  th e  profits 
g e n e ra te d  o u t o f  th e  in v e n tio n  in  w h ic h  h e  h as  in v es ted . T h ere fo re , a 
com petitive m arket can n o t incentivize su ch  an  inventor ad equate ly  to  g enera te  
a quan tity  o f in v en tion  th a t w o u ld  b e  socially  op tim al. At th e  sam e tim e, in 
m ost cases o f  th e  form s o f g o o d  thus crea ted , c o n su m p tio n  by  o n e  individual 
d o es  n o t red u ce  th e  v alue  o f th e  g o o d  for a n o th e r individual. T herefo re , the  
m arke t can n o t p ro v id e  th e  c rea to r w ith  th e  k n o w led g e  to  a llocate th e  crea tion  
to  th o se  for w h o m  it w o u ld  h av e  th e  m ax im um  utility.

In  o rd e r to  reso lve  th e se  failures, th e  trad itiona l in te llec tual p ro p e rty  
econom ics suggests converting  in tellectual c rea tio n  into specific  p ro p e rty  
rights th a t w o u ld  n o t on ly  a llow  th e  in ven to r to  re c o u p  his investm ent, b u t 
also  en g ag e  in  neg o tia tio n  ab o u t allocating  th em  in an  efficient m anner. T he 
g rea te r an  ap p ro p ria tio n  is p e rm itted  b y  an  in te llectual p ro p e rty  regim e, the  
fu rth er th e  socie ty  can  p ro g ress  in  th e  p a th  o f  innovation ; m o re  easily  su ch  
p ro p e rty  rights can  b e  allocated , m o re  ex p ed ited  w ill th e  in nova tion  p ro cess  
b e . This line o f arg u m en t has caused , directly  o r o therw ise , a stren g th en in g  
o f  in te llectual p ro p e rty  p ro tec tion , so  as to  en ab le  th e  c rea to r to  con tro l n o t 
on ly  his invention , b u t also  co m p lem en tary  inven tions b a se d  o n  it, as w ell as 
o th e r derivative form s, th e reb y  ex p an d in g  th e  n e t cap tu ring  ev en  sp ill-over 
b enefits  o f in n o v a tio n .6 H ow ever, m any  argum en ts exist against it, includ ing  
em pirical resu lts7 d iscoun ting  su ch  re la tio n sh ip  b e tw e e n  a s trong  in tellectual 
p ro p e rty  reg im e an d  incen tiv iz ing  innovato rs, as w ell as theo ries tha t su ch
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Such imperfection implies lack of perfect competition, evidenced by collusion among 
market players, immobility of resources, product differentiation, existence of entry
and exit barriers, economies of scale and various externalities.
J.A. Ordover, “Economic Foundations and Considerations in protecting Industrial 
and Intellectual Property” 53 Antitrust Law Journal 503, 505 (1985).
See generally, D.J. Teece, “Profiting from Technological Innovation: Implications for 
Integration, Collaboration, Licensing and Public Policy” 15 Research Policy 285 (1986). 
See generally, B.H. Hall & R.H. Ziedonis, “The Effects of Strengthening Patent Rights 
on Firms engaged in Cumulative Innovation: Insights from the Semiconductor Industry” 
32 Rand Journal o f Economics 101 (2001). Also see, M. Heller & R. Eisenberg, “Can 
Patents deter Innovation? The Anticommons in Biomedical Research” 280 Science 
698 (1998).
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reg im es m ay actually  lead  to  a g radua l b u t d am ning  d isco n n ec t b e tw e e n  
cu rren t an d  fu tu re  innovation , thus causing  m o re  h a rm  th an  good .

T he n ex t in  line o f  co n sid e ra tio n  is th e  trad itional a p p ro ach  o f  econom ics 
tow ards an titrust law s. T h e  p e rfec t co m p etitio n  m odel th a t su ch  law s ideally  
strive for is charac terized  b y  m axim ized  w elfare  from  th e  pe rsp ec tiv e  o f the  
co n su m e r as w e ll as th e  p ro d u c e r, a n d  e ffic iency , b o th  a llo ca tiv e  a n d  
p roductive , an d  arguab ly  dynam ic too . If m arke t p layers b y  w ay  o f co llusion  
shift from  su ch  a perfec tly  com petitive  scenario , h y p o th e tica l as it m ay  be, 
th ey  can  g en era te  a d ead w eig h t loss b y  d ecreasin g  total w elfa re  an d  supply , 
an d  increasing  price . At th e  sam e tim e, th ey  are  also  likely to  co n su m e the  
excess w elfare  th a t gets transferred  from  th e  consum ers to  them selves in 
acting  as ren t-seek ers  trying to  p ro tec t the ir e n h a n c e d  m arke t p o w e r .8 Lack 
o f co m p etitio n  is also likely to  cause  a dec line  in p ro d u c t an d  serv ice quality  
an d  variety9 an d  co n sequen tly , a s tag n a tio n  o f innovation . W hile this m ay  b e  
th e  rea so n  w h y  an titrust law s seek  to  p ro h ib it any  ac tion  harm fu l tow ards 
m arke t com petition , th e re  are  co g en t argum ents against it. O n e  o f  th em  is 
tha t a perfec tly  com petitive  m arket, o w ing  to  its u to p ian  n a tu re , is e lusive in 
reality. E ven  em pirical s tud ies h av e  co n trad ic ted  th e  a fo rem en tio n ed  linkage 
b e tw e e n  p e rfec t co m p e titio n  an d  p ro m o tio n  o f  in n o v a tio n .10 In  o rd e r to 
co u n te r these  argum ents, th e  industrial o rganization  m odel p lay ed  a significant 
ro le  in th e  con tex t o f an titrust law s, by  s tudy ing  an d  ad ap tin g  them selves to  
im perfec t real m arkets  an d  com ing  u p  w ith  w ays in w h ich  th e  legal reg im e 
can  b e  u se d  to  p re v e n t m arke t p layers from  w o rsen in g  th e  ex isting  actual 
m arket perfo rm ances b y  certa in  specified  c o n d u c t.11 T here  are  m any  instances 
illustrating th e  m an n er in  w h ich  th e  ‘post-C h icagoan’ m odels take  into accoun t 
th e  efficiencies an d  harm s to  m arke t co m p etitio n  tha t can  b e  cau sed  u n d e r 
d ifferen t c ircum stances by  th e  non -p ric in g  b eh av io u r o f m ark e t p layers su ch  
as exclusive dealing  or refusal to  d e a l .12 H ow ever, th e  very  success o f  such

404 Journal o f the Indian Law Institute [Vol. 57: 3

8 See generally, A.O. Krueger, “The Political Economy of the Rent-Seeking Society” 64 
American Economic Review 291 (1974).

9 See generally, H. Leibenstein, “Allocative Efficiency v. ‘X-Efficiency’” 56 American 
Economic Review 392-415 (1966).

10 See generally, P. Aghion, Nick Bloom et al., “Competition and Innovation: An Inverted- 
U Relationship” 120 Quarterly Journal o f Economics 701 (2005).

11 See P.J. McNulty, “Economic Theory and the Meaning of Competition” 82 Quarterly 
Journal o f Economics 639, 645 (1968).

12 See Mariateresa Maggiolino, “The Economics of Antitrust and Intellectual Property 
Rights” in Ariel Ezrachi & Steven Anderman (eds.), Intellectual Property and  
Competition Law: New Frontiers 73, 79-80 (Oxford University Press, 2011).



m odels in em ula ting  an d  p red ic ting  com plex  realistic m arke t scenarios m ay 
also occasionally  ren d e r th em  to o  eso teric an d  less p ro n e  to  b e in g  com fortably 
u se d  b y  th e  judiciary  an d  po licy  m akers w ith  im m unity. A no ther criticism  
a im ed  at su ch  m odels is the ir co n cen tra tio n  o n  sh o rt-ru n  p ric ing  scenarios 
an d  effects o n  p ro d u c tio n  an d  h e n c e  th e ir failure to  ap p rec ia te  th e  n u an ces  
o f  inn o v a tio n  an d  e n trep ren eu ria l actions (w h ich  facilitate eco n o m ic  g ro w th  
m o re  th a n  th e  m e re  rem o v a l o f  s ta tic  in e ff ic ien c ie s  u n d e r  th e  p e rfe c t 
co m p etitio n  m odel can  ev er h o p e  to  ach iev e ).13

T h e afo resa id  inconsistencies b e tw e e n  th ese  tw o  d iscip lines h av e  cau sed  
so m e  sch o la rs  to  w a n d e r  b e y o n d  th e  trad itio n a l b e a te n  p a th  a n d  se e k  
ra tionality  o ff th e  so -ca lled  ‘fringe’ econom ic  theories. Such theo ries, so m e of 
th em  using  S chum peterian  no tions, pe rce iv e  an titrust as a p ro cess  in fused  
w ith  d ev e lo p m en ta l dynam ism  tha t h inges a ro u n d  m arke t chan g es triggered  
b y  innovation . In  this instance, it m ay b e  ap t to  m en tio n  th e  th eo ry  hav ing  
A ustrian  o r ig in .14 T his lo o k s  u p o n  an titru s t as a p ro c e ss  o f  c o n tin u o u s  
disclosure, w ith  th e  m arket p layers finding ou t in form ation  prev iously  ignored  
an d  getting  m otivated  to  innovate. This p rocess o f  innovation, in  turn, p rovides 
th e  innovating  p layers w ith  a com petitive  ad van tage  over th e ir rivals w h o  
ten d  to  flounder in the  face o f the  uncerta in ty  g enera ted  b y  aforesaid  ignorance. 
T h e  rivals can, how ever, in  a com petitive  m arket, alw ays ch o o se  to  sp e n d  
reso u rces to w ard s find ing  o u t fu rth er in fo rm ation  an d  p ro c e e d  a long  the  
ro ad  to  innovation , th e reb y  giving rise to  an  o p e n -e n d e d  h ea lth y  com petitive 
race  am o n g  all th e  p layers. A no ther th eo ry 15 (com bin ing  th e  evo lu tionary  
m o d e  o f  econom ics an d  b eh av io u ra l p a tte rn  o f m arke t p layers) p erce ives 
su ch  p layers as users o f  ro u tin e  b ehav iou rs, w h ich  at least partially  stem  
from  observ ing  n ew  dev e lo p m en ts  an d  innovation . O nly  th e  p layers w h o  
can  regu larly  d ev e lo p  n e w  an d  pro fitab le  ro u tin es  w ill survive th e  m arket 
se lec tio n  p ro ced u re .

T he an titrust law s can  lea rn  severa l th ings from  a carefu l consid era tio n  of 
th ese  alternative econom ic perspectives. For exam ple, it is possib le  to  perceive 
actions co n sid e red  inefficient at p resen t, su ch  as m onop o lis tic  b eh av io u r 
a n d  en try  b a rrie rs , to  y ie ld  e ffic ien t m a rk e t o u tco m es  su b se q u e n tly  by
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com prom ising allocative efficiency to  trigger innovation .16 Similarly, a dom inan t 
p lay e r’s co n tribu tion  to  th e  m arke t e co n o m y ’s g ro w th  b y  w ay  o f fram ing 
in n o v a tiv e  o rg a n iz a tio n  m o d e ls  m ay  a lso  b e  re c o g n iz e d , as m a y  th e  
unnecessary  na tu re  o f  p ro tec ting  p layers w ith  low  innovative y ie ld .17 A lthough 
it is difficult to  reconcile  th e se  pe rsp ec tiv es  w ith  th e  trad itional industrial 
o rganization  m odels tha t an titrust law s are  fo u n d ed  on, as w ell as th e  doctrine 
o f p a th -d e p e n d e n ce ,18 yet they  m ay lead  to  u n derstand ing  the  fact that antitrust 
ju risp ru d en ce  sh o u ld  occasionally  a llow  m ark e t co n cen tra tio n  to  exist for 
th e  g o o d  o f a n e w  m arke t econom y.

In  this con tex t it m ay  b e  w o rth w h ile  to  m en tio n  th e  evo lu tionary  th e o ry 19 

tha t shifts th e  focus o f  inno v atio n  from  m ere  in fo rm ation  to  less easily  n o n ­
ex c lu d ab le  an d  m o re  riva lrous k n o w led g e . In te llec tua l p ro p e rty  reg im es 
p rov id ing  w id e  sc o p e  o f p ro tec tio n  m ay  th e re fo re  m ak e  d issem ination  o f 
su ch  k n o w led g e  fu rth er difficult, th e reb y  y ield ing  static inefficiencies like 
s te e p e r  m ark e t p rice  a n d  stran g lin g  in n o v a tiv e  d e v e lo p m e n t a n d  h e n c e  
dynam ic efficiency. At th e  sam e tim e, a n a rro w er allocation  o f  p ro p e rty  rights 
m ay also  h av e  a co n sid erab le  im pact o n  th e  innovative  level in  th e  industry  
an d  thus affect its fu tu re  developm en t. T he traditional econom ic  fundam enta ls 
o f in tellectual p ro p e rty  m ay therefo re , b e  called  in to  q u e s tio n  u n d e r  this n ew  
alternative p erspective .

It is thus clear from  th e  afo resa id  d iscussion  th a t b o th  th e  trad itional 
versions o f  econom ic  theo ries as w ell as the ir n e w  radical co u n te rp a rts  do 
conce ive  a linkage b e tw e e n  th e  tw o  discip lines o f  in te llectual p ro p e rty  an d  
antitrust. T he cho ice  o f th eo ries  to  rely  u p o n  w ill u n d o u b te d ly  d ec id e  the  
po licy  o u tco m e  o f th e  n a tu re  o f  th e se  tw o reg im es. To a certa in  ex ten t, th e  
n e w e r ‘fringe th eo rie s ’ m ay ev en  ren d e r th e  trea tm en t o f  su ch  law s an d  the  
econom ic  u n d erp in n in g s  th e re o f m o re  am en ab le  to  trea tm en t b y  legislators, 
judiciary  an d  policy-m akers, in  as m u ch  as th ey  take  into acco u n t m arket 
behavioural patterns to  a greater ex ten t th an  their m ore  sophisticated  traditional
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co u n te rp a rts . Irre sp ec tiv e  o f  th e  th eo re tica l b a se , h o w ev er, th e  n e e d  to 
ack n o w led g e  th e  ex is ten ce  o f  th e  co m m o n  in terface  b e tw e e n  th e se  tw o 
d iscip lines rem ains indub itab le .

III Intellectual property and antitrust: Growing closer to each other

than ever

T he d ev e lo p m en t o f  m o d e rn  an titrust regulations, to  a certa in  ex ten t, ow e 
the ir o rig in  to  th e  n e e d  for hav ing  a se c o n d  level o f regu la to ry  restric tion  o n  
th e  use , o r rather, ab u se  o f  th e  exerc ise  o f  in te llectual p ro p e rty  rights. T hese  
regu la tions seek  to  ad d ress  th e  actions detrim en ta l to  m arke t com petition  
th a t m ay  s tem  from  su ch  ab u se  an d  can n o t b e  dea lt w ith  effectively u n d e r 
th e  in-built p ro tec tio n s  existing w ith in  th e  in tellectual p ro p e rty  regim e. In  
tha t respect, an titrust is likely to  pe rce iv e  in te llectual p ro p e rty  rights an d  
exerc ise  th e re o f as ind istingu ishab le  from  any  o th e r p riva te  rights associa ted  
w ith  tang ib le  p ro p erty , w h ich  in  tu rn  a re  su b jec ted  to  b eh av io u ra l lim itations 
im p o sed  b y  p u b lic  law  s tan d ard s on  th e  m arket. H ow ever, o n e  m ust n o t 
b e liev e  tha t th e  ob jective o f th ese  tw o  b ran ch es  o f  law  ru n  con trary  to  each  
other. A close lo o k  w ill reveal in stead  that, an titrust law  allow s in tellectual 
p ro p erty  rights to  b e  exerc ised  in  the ir norm al m anner, resorting  to  p rev en tio n  
o f  on ly  ab u se  th e re o f  c o u p led  w ith  ex trem e form s o f  com m ercial b eh av io u r 
b y  o n e  o r m o re  m arke t p layers.

To a certa in  ex ten t, th e re  are valid  rea so n s  for this so -ca lled  ‘affinity’ 
b e tw e e n  th e se  d iscip lines. T he exclusiv ity  th a t is th e  p ro d u c t o f  in tellectual 
p ro p e r ty  p ro te c tio n  a lso  m o tiv a tes  m ark e t p lay e rs  to  d e v e lo p  n e w  an d  
substitu te  p ro d u c t an d  services m arkets, as do  too ls such  as licensing designed  
to  b ro a d e n  th e  am bit o f  exp lo ita tio n  o f  tech n o lo g y  th a t is th e  p ro d u c t o f 
innovation . In tellectual p ro p e rty  reg im es also genera lly  e n co u rag e  fu rther 
d e v e lo p m e n ts  o f  in n o v a tio n  a n d  d e riv a tiv e  p ro d u c ts  a n d  se rv ices . T h e  
experim ental u se  provision  o f p a ten t law  an d  the  fair use  exceptions em b ed d ed  
in copyright law  clearly illustrate this position. It is therefore  at least theoretically 
possib le  for su ch  innovato rs o f  derived  p ro d u c ts  to  en g ag e  in fair com petition  
w ith  th e  orig inal innovator. A dding  this to  th e  ten d en cy  o f  an titrust law  to 
in te rvene  n o t in  use, b u t anti-com petitive ab u se  o f  intellectual p ro p e rty  rights, 
o n e  usually  reach es at a ra tional co n c lu sio n  tha t th e se  tw o  stream s a re  m ean t 
to  b e  co m p lem en tary  ra th e r th a n  contrarian .

B oth  in  th e  U nited  States o f A m erica (US) an d  in th e  E u ro p ean  U nion  
(EU), th e re  have  ex isted  in  th e  p ast certa in  p resu m p tio n s  ab o u t in tellectual 
p ro p erty  rights necessarily  lead ing  to  m onopolistic  p o w er an d  eventual m arket
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d o m in a n c e .20 Such p re su m p tio n s  often  d iverted  th e  a tten tion  o f  legislators 
a n d  jud ic ia ry  from  th e  b en e fic ia l e ffect o f  su ch  righ ts  o n  re se a rc h  an d  
d ev e lo p m en t an d  inn o v atio n  b e in g  co n sid e red  as sough t-after investm en t 
d e s tin a tio n s .21 M odern  d ev e lo p m en ts  in  th e  field o f  an titrust in b o th  th ese  
ju risd ictions as w ell as th e ir le ss-d ev e lo p ed  fellow  coun tries h av e  n o t only  
d e b u n k e d  su ch  p resu m p tio n s, b u t also  led  to  an  accep tan ce  o f th e  n e e d  for 
em pirical ascerta inm ent o f  real p o w er in th e  relevan t m arket tha t so lely  results 
from  in tellectual p ro p e rty  rig h ts .22 For instance, E u ro p ean  p rac tice  o f  b lock  
ex em p tio n  ru les an d  th e  safe  h a rb o u r  c lauses, w h ich  collectively  facilitate 
regu la to ry  co n cen tra tio n  o n  ag reem en ts  involving actual co m p e tin g  p layers 
hav ing  secu red  in tellectual p ro p e rty -b ased  m arke t d om inance , as o p p o se d  
to  tho se  b e tw e e n  n o n -co m p etin g  p lay ers .23 C ertain novel com m ercial strategy- 
b a se d  actions o f  in te llectual p ro p e rty  o w n ers  an d  th e  c o rre sp o n d in g  actions 
o f  th e  an titru st au tho rities  h av e  en su red , how ever, th a t th e  in stan ces o f 
ap p a re n t conflict b e tw e e n  th ese  tw o discip lines are  still very  m u ch  a reality.

N ew  an d  m o re  accu ra te  m e th o d s  o f va lu a tio n  o f in tellectual p ro p erty - 
b a se d  assets, as w ell as th e  ex p an sio n  in th e  ran g e  o f u sag e  for su ch  assets 
h av e  co n trib u ted  to  several su ch  stra teg ic  co rp o ra te  initiatives. T h e  p ractice  
o f Q ualcom m 24 to  invest on ly  in  in te llectual p ro p e rty  rig h ts-based  re sea rch  
an d  ea rn  rev en u es  o u t o f  licensing  its techno log ica l k n o w -h o w  is b u t o n e  o f 
th e  m any  su ch  ex a m p le s .25 This m ay dev ia te  from  th e  usual p rac tice  o f  R&D 
investm en t w ith  m anufactu ring  objectives an d  drive u p  q u a n tu m  o f royalty, 
b u t it is n o n e th e le ss  a p e rfec tly  legal m o v e  th a t m ak es b u s in e ss  sense . 
A cquisition  o f ex p an d in g  p a ten t portfo lios w ith  th e  in ten tion  o f en h an cem en t 
o f bargain ing  p o w e r in  th e  co u rse  o f n eg o tia tions for cross-licensing  o r p re ­
em p tio n  o f v io la tion  claim s, o r ev en  for sho ring  u p  o n e ’s d efences against
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20 See Steven Anderman, “The IP and Competition Interface: New Developments” in 
Ariel Ezrachi & Steven Anderman (eds.), Intellectual Property and Competition Law: 
New Frontiers 3 (Oxford University Press, 2011).

21 Ibid.
22 Ibid.
23 For further details, see art. 101 of Treaty on the Functioning of the European Union 

(TFEU) and the Technology Transfer Block Exemption Regulations (TTBER) and the 
Technology Transfer Guidelines in vogue in the European Union.

24 Qualcomm Incorporated is a world leader in 3G and next-generation mobile 
technologies.

25 See for instance, Antitrust investigations against Qualcomm’s patent licensing practices 
recently conducted in China, in Qualcomm to pay record $975m in China antitrust 
case, available at: http://www.bbc.com/news/business-31335551 (last visited March 
16, 2015).
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com peting  p layers during  as w ell as b ey o n d  th e  d u ra tion  o f p a ten t p ro tec tion , 
in  several sec to rs su ch  as pharm aceu tica ls , te leco m m u n ica tio n  e tc . can  b e
a n o th e r e x a m p le .26

It is tru e  th a t su c h  te c h n iq u e s  can  p o te n tia lly  le a d  to  a h ik e  in  th e  
ex p en d itu re  incurred  b y  com peting  firms, thus having adverse effect o n  m arket 
co m p etitio n  as a w h o le . N onetheless, it w ill n o t b e  accu ra te  to  tar all sim ilar 
ac tions b y  th e  in te llec tua l p ro p e rty  o w n ers  as per se  harm fu l to  m ark e t 
com petition . For instance, th e  afo resa id  acqu isition  o f w id e  p a te n t portfo lio  
can  cause  p a te n t th ickets to  com e in to  ex istence, b u t m ere ly  th e  p re se n c e  o f 
such  th ickets m ay n o t b e  sufficient to  d raw  th e  a tten tion  o f  antitrust regulators, 
u n less th ey  are  also acco m p an ied  b y  ab u se  o f do m in an ce  involving b u n d lin g  
o r ty ing-in o f  p ro d u c ts  or co m pu lso ry  p ack ag e  deals o f licensing. Again, 
co n cen tra tin g  o n e ’s re sea rch  o n  research  an d  d ev e lo p m en t an d  p a ten tin g  
ou t the  resultant k n o w h o w  m ay initiate a royalty race, b u t un less it is associated  
w ith  any  k in d  o f p a te n t am bu sh in g  o r FRAND27 exp lo ita tive  m easu res, it is 
un like ly  th a t th e  sam e will d raw  th e  w ra th  o f an titrust au thorities. T herefo re , 
every  strategic m ove  o n  th e  part o f  th e  m arke t p layers ow ing  in tellectual 
p ro p e rty  rights m ay  n o t n ecessarily  lead  to  an  an titrust v io la tio n .28

At th e  sam e  tim e, if a com m ercia l s tra tegy  d o es  fall foul o f  an titrust 
regu la tions, th e n  th e  sam e w ill u n d o u b te d ly  b e  h au led  u p  for su ch  dev ia tion  
b y  th e  co n c e rn e d  au th o ritie s .29 T h e  w id e sp re a d  an d  c ro ss-b o rd e r im pact o f 
such  strategies in th e  liberalised  m arket eco n o m y  has also n ecessita ted  m utual 
co o p e ra tio n  an d  co o rd in a tio n  b e tw e e n  an titrust au thorities  across th e  border, 
w h e n e v e r th e re  ap p ea rs  to  b e  at least p r im a  fa c ie  ev id en ce  o f intellectual

26 See generally, Carl Shapiro, “Navigating the Patent Thicket: Cross Licenses, Patent 
Power and Standard Setting” 1 Innovation Policy and the Economy 119 (2000).

27 Refers to a dispute concerning the adjudication of fair, reasonable and non- 
discriminatory, available at: http://www.wipo.int/amc/en/center/specific-sectors/ 
ict/frand/ (last visited on Jan 20, 2015).

28 Mention may be made in this instance of the decision in Walker Process Equipment 
Inc. v. Food Machinery & Chemical Corp. 382 US 172 (1965), wherein while seeking 
to penalize efforts to enforce known invalid patents, the judiciary made a distinction 
between attempts violative of antitrust and other attempts.

29 See Microsoft Corp. v. Commission [2007] ECR II-3601, wherein antitrust regulators 
complained against vertical integration strategies intended for dominating the 
aftermarkets in the IT sector; Intel case COMP/37.990 (May 13, 2009) wherein abuse 
of dominance for generating primary market exclusivity was penalized; Astra Zeneca 
v. Commission case T-321/05 (July 1, 2010) wherein abuse of patent process leading 
to infringement of art. 102 TFEU was challenged.
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p ro p erty  rights b e in g  m an ip u la ted  to  act as an  in tegral fea tu re  o f  m arke t 
p o w e r  o r as an  offensive  too l in te n d e d  to  u se  lev e rag in g  o f  asso c ia ted  
d o m in an ce  to  ach ieve  exclusionary  ab u se  in  th e  m arketp lace.

T h e  p re c ise  m a n n e r  in  w h ic h  an  in te lle c tu a l p ro p e r ty  r ig h t-re la te d  
com m ercial action  w ill b e  p e rce iv ed  b y  th e  an titrust officials d e p e n d  to  a 
co n sid erab le  ex ten t o f th e  p rec ise  an titrust v io la tion  th a t is b e in g  alleged. 
T herefo re, in th e  very  initial stages o f d e te rm in ing  w h e th e r su ch  an  action  
b e lo n g s to  th e  rea lm  o f an ticom petitive ag reem en ts o r dom inance , o r w h e th e r 
th e  re levan t m arke t n e e d s  to  b e  d efin ed  an d  if so, how , th e re  is n o  specific  
concession  g ran ted  to  intellectual p ro p erty  as such. T hese stages m ostly involve 
analysis o f da ta  an d  econom ic  in te rp re ta tio n  an d  to  w h a t ex ten t th e  said  
right transla tes in to  m arket pow er, or at least gen era tes  an  asset tha t is capab le  
o f creating  d o m in an ce  w ith in  th e  re lev an t m arke t co n cern ed . W h en  it com es 
to  actually  assessing  w h e th e r u sag e  o f su ch  right leads to  a g en u in e  abuse, 
how ever, certa in  concessio n s h av e  b e e n  g ran ted  to  in tellectual p roperty , 
k eep in g  in  m ind  th e  necessity  to  facilitate innovation , su ch  as th e  ex cep tional 
circum stances doctrine that can b e  u sed  to  defend  a decision to  refuse licensing 
o u t su ch  a right, o r th e  m an n e r in w h ich  va lu a tio n  o f su ch  rights inc lu d e  risk- 
b a se d  cost analysis .30 T he  judicial re lu c tan ce  to  re a d  to o  m u ch  into fu tu re  
co n tribu tions o f  a righ t to  th e  b en efit o f a m arke t m ay  how ever, occasionally  
ea t into th e  effectiveness o f  sim ilar concessions, as m ay th e  judicial p rac tice  
o f th e  rig h t-o w n er b e in g  req u ired  to  ob jectively  justify h is actions ra th e r th an  
do ing  a cost-benefit analysis an d  estab lish  th e  relative m erits o f  su ch  ac tio n s .31

IV Technology and relevant market: A meeting ground for 

intellectual property and antitrust

T he difficulties in ascerta in ing  th e  ex ten t o f  th e  re lev an t m arket, especially  
th e  re lev an t p ro d u c t m arket, has alw ays b e e n  ra th e r p ro m in en t in th e  realm s 
o f an titrust law s an d  th e  sam e ho lds tru e  in  re la tion  to  th e  m arke t w ith in  
w h ich  th e  in tellectual p ro p e rty  right u n d e r  d iscussion  is a lleged  to  gen era te  
d o m in an ce  too . If th e  m arke t is to o  narrow ly  defin ed  to  th e  am bits o f on ly  a 
sing le p ro d u c t m ark e t sh o rn  o f its derivatives, th e  righ t o w n er w ill u sually  b e  
d e te rm in ed  to  exh ib it d o m in an ce  ev en  if h e  actually  do es n o t p o ssess  thus 
in reality. D ecisions su ch  as H ilti A G  v . C om m ission 3̂  an d  A B  Volvo v . Eric
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31 For further details on similar judicial trends see Microsoft case, supra note 29.
32 [1991] ECR II-1439.



V eng  Ltd.33 h av e  clarified th e  du ties o f  th e  o w n er o f  an  in tellectual p ro p erty  
right tow ards th e  seco n d ary  m arket tha t p re v e n te d  th e  o w n er from  leverag ing  
his d o m in an ce  in th e  prim ary  m ark e t an d  en g ag e  in  abusive  actions in the  
seco n d ary  m arket.

T echno log ies p lay  a significant ro le  in th e  in terface b e tw e e n  an titrust an d  
intellectual p roperty , especially  w h e n  it com es to  the  assessm ent o f the  relevant 
m arket. O n  certa in  occasions, rights assoc ia ted  w ith  p a ten ts  an d  industrial 
copy righ t h av e  b e e n  classified as tech n o lo g ies  in stead  o f giving th em  the  
m o n ik e r  o f  a n  e n d  p ro d u c t  fo r  th e  p u r p o s e  o f  th e  r e le v a n t  m a rk e t 
de te rm ina tion . M arkets for te ch n o lo g y  are  usually  p e rce iv ed  as a trad ing  
p lace  for licensing  o f th e  sa id  te ch n o lo g y  an d  its close  substitu tes an d  this 
c o n cep t has b e e n  u se d  in m erger con tro l u n d e r  an titrust an d  tech n o lo g y  
transfers involving in tellectual p ro p e rty  licensing  in  b o th  th e  US an d  the
EU.34

T h e  afo resa id  classification assum es fu rth er sign ificance in th e  co n tex t of 
a test for ab u se  o f d o m in an t position , w h e re  a tech n o lo g y  tha t form s the  
sub jec t-m atter o f  licensing  is p e rce iv ed  as an  u p stream  p ro d u c t, an d  the  
p ro d u c t itself th a t s tem s from  su ch  tech n o lo g y  an d  is also a p a rt o f  the  
licensing  deal, is lo o k e d  u p o n  as a d o w n stream  p ro d u c t. T hese  tw o  m arkets 
w ill there fo re  b e  reg a rd ed  as th e  prim ary m arket (for upstream ) an d  secondary  
m ark e t (for d o w n stream ) respectively . This m ay  lead  to  th e  o w n er o f  the  
in te llec tu a l p ro p e r ty  rig h t a sso c ia ted  w ith  su c h  te c h n o lo g y  as h av in g  a 
d o m in an t p o sitio n  in th e  p rim ary  m arke t an d  th e  tech n o lo g y  itself m ay  even  
b e  reg a rd ed  as an  essen tia l facility for th e  p u rp o ses  o f  th e  seco n d ary  m arke t.35 
This m eth o d o lo g y  is n o t b e re ft o f logic e ith e r-  th e re  are  tim es at w h ich  
essen tia l u p s tream  facilities are  su b jec ted  to  th e  sam e scru tiny  an d  if the  
tech n o lo g y  carries w ith  it a sim ilar essentiality , th e n  it d oes in d eed  carry 
po ten tia l m arke t pow er. In  case  th e  in te llectual p ro p e rty  right associa ted  
w ith  th e  te ch n o lo g y  deserves any  ex cep tiona l trea tm en t, th e  sam e can  alw ays 
b e  ap p lied  to  it post-analysis o f  this k ind.

A no ther m eth o d o lo g y  ap p lied  b y  an titrust analysts for identify ing re levan t 
p rim ary  p ro d u c t m arkets  b y  w ay  o f dem and-substitu tab ility  m ay  also create  
a re s tr ic te d  p ro d u c t  m a rk e t in so fa r  as in te lle c tu a l p ro p e r ty  rig h ts  a re
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c o n c e rn e d .36 Even th e  right h o ld e r o f  th e  te ch n o lo g y  can  find  h im self to  b e  
en tire ly  ju d g ed  w ith in  th e  confines o f a sing le  p ro d u c t m ark e t in  th e  con tex t 
o f antitrust, d e p e n d in g  o n  th e  w ay  th e  tech n o lo g y  fixing p ro c e d u re  goes 
includ ing  se lec tion  o f th e  s ta n d a rd .37 Such a m o d e  o f  dealing  w ith  tech n o lo g y  
m a rk e ts  is n o t  a g a in s t a n titru s t p r in c ip le s , it is s im p ly  a m e th o d  fo r 
ascerta inm en t o f w h a t exactly  is th e  d eg ree  o f  d o m in an ce  tha t a p ro d u c t 
b a se d  o n  in tellectual p ro p e rty  (in  this case, te ch n o lo g y  righ ts) can  exercise, 
by  w ay  o f finding ou t the  actual m arket p o w e r w ie ld ed  b y  the  sam e. H ow ever, 
such  m ethodo logy  is n o t restricted only to  intellectual p ro perty -based  products, 
b u t also b ey o n d . O ften  th e  regulator, especia lly  in th e  EU, considers m ainly  
th e  real substitu tes w hile  trying to  identify  the  relevant m arket, w ith  additional 
a tten tio n  b e in g  p a id  to  po ten tia l substitu tes on ly  if th e  la tte r qualifies a test 
for real po ten tia lity .38 It is th e re fo re  a d istinct possib ility  th a t a n a rro w  p ro d u c t 
m arket, w hile  b e in g  considered  in th e  con tex t o f a right relating to  techno logy- 
b a se d  in tellectual p roperty , w ill u sually  assign co n sid erab le  m arke t p o w e r to  
th e  h o ld e r o f su ch  right. E vidence  o f b o n a  fid e  techno log ica l in teg ra tion  m ay 
h o w ev e r b e  u sed  to  overcom e su ch  narro w  defin itions o f th e  re lev an t m arket, 
d e p e n d in g  o n  w h e th e r th e  b u n d lin g  is b e c a u se  o f  techno log ica l reasons, or 
th e  m ere  resu lts o f com m ercial an d  strategic decisions. As has b e e n  w itn essed  
in th e  M icrosoft case, how ever, it m ay p ro v e  to  b e  con sid erab ly  difficult for 
th e  o w n er o f th e  in te llectual p ro p e rty  right to  a d d u ce  suffic ien t ev id en ce  to  
pass judicial scrutiny.

V Dominance, abuse and alternative remedies

In  o rd e r to  ascerta in  dom inance , th e  m arke t p o w e r o f th e  h o ld e r o f the  
in tellectual p ro p e rty  right n eed s  to  b e  ca lcu la ted  an d  in  re la tion  to  su ch  
rights, th a t m ean s figuring o u t th e  p rec ise  ex ten t to  w h ich  th e  rights m ay 
p o se  b arriers  to  en try  an d  exit to  existing  an d  po ten tia l com petito rs. M ere 
identification  o f  m arke t p o w e r m ay n o t b e  en o u g h  in  this case; th e  p o w e r 
has to  b e a r  a d irect co rre la tion  w ith  th e  right an d  o u g h t n o t to  stem  from  any  
o th e r factor. Em pirical tests to  ascerta in  m arke t p o w e r an d  reco g n itio n  o f 
in te lle c tu a l p ro p e r ty  rig h ts  n o t  b e in g  a u to m a tic  m o n o p o ly  g e n e ra to rs
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38 See EC Notice on Defining the Relevant Market [1997] OJ C372/5, para 20; see also 
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(especia lly  w h e n  po ten tia l substitu tes exist) h e lp  cem en ting  th e  success of 
this ro u te . O w n ersh ip  o f essen tia l tech n o lo g y  (ev en  w h e n  essen tia l on ly  to 
th e  d o w n stream  m arket) m ay en d  u p  triggering  th e  an titrust rem ed ies  in 
certa in  cases, b e c a u se  su ch  o w n ersh ip  can  p o ten tia lly  b e  ab u se d  to  leverage  
th e  o w n e r’s m onopo listic  p o w e r in  th e  u p s tream  m arke t to  elim inate po ten tia l 
com p etitio n  in th e  d o w n stream  m arket, w h ich  w o u ld  b e  o u ts id e  th e  legally  
perm issib le  limit. M ere d o m in an ce  (w ith o u t acco m p an y in g  ab u se ) is no t 
usually  per se un law fu l u n d e r  th e  an titrust ju risp ru d en ce  across m ost o f the  
w orld . F u rtherm ore , w h ile  consid erin g  acqu isition  o f d o m in an ce , th e re  are 
several legitim ate reasons w h y  distinction sh o u ld  b e  d raw n b e tw e e n  unilateral, 
b ila teral an d  m ultilateral acqu isitions an d  o n  th e  benefic ia l im pact o f  so m e  o f 
such  acquisitions o n  efficient innovation  b y  app lication  o f substitu tive stim ulus 
to  m arke t com petition , an titrust an d  in tellectual p ro p e rty  te n d  to  reach  a 
g enera l consensus.

W hile d e te rm in ing  w h e th e r an  ac tion  b y  a m arke t p lay e r is eq u iva len t to 
unjustified exploitation or m erely  com m ercial an d  com petitive strategy, antitrust 
law  has usually  p ro v e n  to  b e  m o re  recep tiv e  to  u sag e  o f  in tellectual p ro p e rty  
rights to  foster innovative  g ro w th  an d  h e n c e  dynam ic efficiency. T hat is the  
very  rea so n  w h y  p rov isions su ch  as ex cep tio n a l circum stances, catering  to  
th e  flexibility  o f  reg u la to ry  su p e rv is io n  ex ist w h e n  it co m es to  an titru st 
jurisdictions. H ow ever, in case a per se p roh ib ition  exists u n d e r any  jurisdiction, 
as o p p o se d  to  a ru le  o f reaso n , th e n  it m ay  p ro v e  to  b e  less am en ab le  to  b e  
appreciative o f th e  actions o f  an  intellectual p roperty  right ow ner. Furtherm ore, 
th e  recen t judicial tren d  o f lim iting th e  d e fen ce  o f an  a lleged  ac tion  hav ing  
b en efic ia l effects o n  m ark e t co m p e titio n  to  th e  rea lm  o f m ere  ob jective 
justification  is also  detrim enta l to  th e  sco p e  o f innovative  d ev e lo p m en t an d  
dynam ic efficiency argum ents b e in g  u sed  w ith  accep tab le  chances o f success.

Last b u t n o t th e  least, com es th e  tu rn  o f  th e  rem ed ies existing w ith in  the  
in tellectual p ro p erty  reg im e tha t can  act as a rep lacem en t o f antitrust sanctions 
w h e n  it com es to  fu lfilm ent o f  th e  co m m o n  ob jectives o f  facilita tion  o f 
inn o v a tio n  an d  m axim ization  o f  co n su m er w elfa re  o f  th e se  tw o  b ran ch es  of 
law . T h e  p re sen ce  o f su ch  rem ed ies has ra ised  th e  occasional q u es tio n  as to 
w h e th e r  an titrust sh o u ld  on ly  p ay  a tten tio n  to  m atters w h e re in  an  in tellectual 
p ro p e rty  right has b e e n  exerc ised  o u ts id e  its legally  p erm issib le  am bit. This 
m ay  n o t b e  th e  co rrec t p a th  to  trod , for th e re  m ay exist scenarios w h e re in  an  
action , a lth o u g h  n o t p ro h ib ited  b y  in tellectual p ro p e rty  standards, m ay  very  
w ell ru n  foul o f  an titrust p ro h ib itio n s ap p licab le  in th a t situation . Even w h e re  
b o th  th e  o p tio n s a re  available, actions h av e  usually  b e e n  p re fe rred  u n d e r  the
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garb  o f an titrust ra th e r th an  intellectual p roperty , an d  th e  judiciary  has se ldom  
sh o w n  any  inclination  e ith er to  p re fe r th e  in tellectual p ro p e rty -b ased  rem ed y  
over th e  an titrust rem edy , th e  la tte r p rov id ing  m o re  im m edia te  re lie f o n  m ost 
occasions, as w ell as th e  ch an ce  o f a p en a l san c tio n  tha t is se ld o m  co nce ived  
o f u n d e r  th e  in tellectual p ro p e rty  law s .39

VI Conclusion

To c o n c lu d e , th e  p u rp o s e  o f  th is  p a p e r  h a s  n o t  b e e n  to  tra c e  th e  
ju risp ru d en tia l a n d  ev o lu tio n ary  co n to u rs  o f  th e  tw o  seem ing ly  sep a ra te  
b ran ch es  o f  law , viz., in tellectual p ro p e rty  an d  antitrust. T hat w o u ld  req u ire  
m o re  in -d ep th  resea rch  an d  a con sid erab ly  b ig g er sc o p e  th an  this p a p e r  
cou ld  h o p e  to  attain. H ow ever, w h a t th e  au th o r has so u g h t to  d o  in  cou rse  
o f this p a p e r  is to  ind ica te  th a t in the ir m o d e rn  form s, th e se  tw o  b ran ch es  
often  e n d  u p  associating  w ith  each  o th e r closely  in  cou rse  o f  th e  efforts o f 
th e  po licym akers, legislators, regu la to rs  an d  th e  jud iciary  to  fo ster econom ic  
d ev e lo p m en t an d  m arke t g ro w th  in w ays m o re  th an  one . A no ther a ttem pt 
tha t has b e e n  m ad e  b y  th e  au th o r is to  seek  to  identify  w h e th e r th e  trad itional 
u n d erp in n in g s  o f  th ese  d iscip lines e m b e d d e d  in  econom ic  ra tionale  has b e e n  
alte red  so m ew h at w ith  th e  p assag e  o f  tim e. W hat has b e e n  d isco v ered  is that 
d e s p ite  c e r ta in  p o s s ib le  d e v ia tio n s  in  te rm s  o f  a p p ro a c h  a n d  p a r tia l 
rep lacem ent o f traditional, o rthodox  econom ic perspectives w ith  new , alternate 
m odels, m arke t econom ics still d ic ta te  tha t an titrust an d  in tellectual p ro p erty  
w o rk  h a n d  in h a n d  so  as to  facilitate innovative  grow th . D ifferen t facets o f 
an titru st analysis, ran g in g  from  an tico m p e titiv e  ag reem en ts , to  a b u se  o f 
d o m in an ce  an d  iden tification  o f re lev an t m arke t an d  calcu la tion  o f  m arke t 
pow er, d o  occasionally  g ran t special trea tm en t to  th e  rights assoc ia ted  w ith  
in tellectual p roperty . H ow ever, ev en  if o n e  d iscoun ts su ch  special trea tm en t, 
sim ply  th e  n e e d  to  accura tely  ascerta in  th e  ex ten t o f  im pact a m arke t p lay e r’s 
actions can  h av e  on  m arke t com p etitio n  w o u ld  h av e  b e e n  sufficient to  m erit 
a th o ro u g h  u n d e rs ta n d in g  o f  th e  fu n d a m e n ta ls  o f  in te llec tu a l p ro p e rty , 
especia lly  if o n e  takes in to  co n sid e ra tio n  su ch  p ro p e rty  rights associa ted  
w ith  te ch n o lo g y  an d  re la ted  p rim ary  an d  seco n d a ry  m arkets.
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