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Abstract

The protection of minorities is one of the oldest concerns of international 
law. The root of the minority problem lies in discrimination, oppression, 
exclusion and denial of identity. These issues pertaining to minorities 
have been addressed by states individually and as part of larger 
international society by devising different systems. The protection of 
minority rights has perhaps never been as relevant as today. This paper 
seeks to understand the present state of minority rights in international 
law. It begins by addressing the central question of minority rights 
discourse as to who is a minority and why it is important to arrive at a 
consensus for the definition of the term. It then seeks to explore the 
need of minority rights. It also briefly traces the development of minority 
rights in international law and outlines its main content in detail.

I Introduction

THERE IS h a rd ly  an y  co u n try  in  th e  w o rld  th a t d o e s  n o t h av e  m inorities 
w ith in  its te rrito ry  ch arac terised  b y  the ir e thn ic , re lig ious or linguistic  iden tity  
d iffe ren ce  fro m  th a t o f th e  m ajority  p o p u la t io n . A lth o u g h  th e re  are  n o  
accu ra te  statistics, th e  U n ited  N ations (UN) estim ates su g g es t th a t 10 to  20 
p e rc e n t o f  th e  w o r ld ’s p o p u la tio n  b e lo n g s  to  m ino rity  g ro u p s . In  m ost cases 
m ino rities a re  am o n g  th e  m o st d isad v an tag ed  g ro u p s  in  soc ie ty  a n d  the ir 
m em b ers  are  o ften  su b jec ted  to  in justice an d  so c io -eco n o m ic  d iscrim ination . 
T heir ex c lu s io n  from  p o w e r  is o ften  co m b in e d  w ith  th e  d en ia l o f  d ignity , 
iden tities  a n d  cu ltu res. T hey  a re  also  ex c lu d ed  from  m ean ingfu l partic ipa tion  
in p u b lic  an d  political life.1

E ven  in  this m o d e rn  age, cases o f  g en o c id e  o f  m inorities a re  b e in g  
re p o rte d .2 A lthough  p ro te c tio n  o f m inorities has b e e n  o n e  o f  th e  o ldest
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co n cern s o f  in ternational law 3 b u t th e  n e e d  for the ir p ro tec tio n  has p e rh ap s  
n ev e r b e e n  as u rg en t as it is in  o u r tim e.

II Who are minorities?

A ny d iscussion  o n  th e  cu rren t sta te  o f  m inority  rights m ust p re c e d e  a 
g enera l u n d e rs tan d in g  o f th e  te rm  ‘m ino rity ’ as it is full o f  com plex ities  an d  
con troversies.4 Surprisingly, un til th e  p re se n t day, d esp ite  various attem pts, 
th e re  is n o  genera lly  ag reed  defin ition  o f  th e  te rm  ‘m inority ’ in  in te rna tiona l 
law .5 T here  are also n o  settled  criteria for determ ining  a m inority. This situation 
has arisen  d u e  to  a n u m b e r o f  factors. T here  a re  s trong  con cep tu a l d ifferences 
an d  sta tes o ften  h o ld  ex trem ely  po litic ised  an d  u n co m p ro m isin g  s tan dpo in ts . 
T h e  difficulty is also b e c a u se  o f its in h e ren t am big u o u s na tu re . In  fact each  
an d  every  individual, in  o n e  fo rm  o r o th e r b e lo n g s  to  a m inority .6

T he failure to  arrive at a co n sen su s defin ition  o f th e  term  m inority  certainly 
im pinges o n  th e  substan tive  rights o f  m inorities. States a ttem pting  to  d eny  
m in o ritie s  th e ir  righ ts  o fte n  ta k e  a d v a n ta g e  o f d e fin itio n a l d ifficu ltie s .7 
Interestingly, how ever, the  ab sen ce  o f a genera l defin ition  o f the  term  m inority  
h as  n o t w e ig h e d  o n  th e  s tan d ard -se ttin g  p ro cesse s  w ith in  th e  UN o r at 
E u ropean  level. O n  m ost occasions the  fram ers lack consensus o n  the  definition 
o f  m inority  an d  th e  a d o p tio n  o f th e  very  in strum en t to  p ro tec t th e ir rights. In 
su ch  a s itua tion  they  h av e  ra th e r p o s tp o n e d  th e  task  for la te r con sid era tio n  
to  avo id  any  fu rther delay .8
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N otw ithstand ing  defin itional difficulties in  m ost cases it is se lf-ev ident 
w h ich  g ro u p s constitu te  m inorities. A lthough  th e  ex istence  o f m inorities do es 
n o t d e p e n d  o n  legal acts o f  recogn ition , su ch  acts m ay b en efit th e  p e o p le  
co n cern ed . Still o n e  c a n ’t com ple te ly  u n d e rm in e  th e  sign ificance o f defin ing  
th e  term . Sohn asserts tha t a defin ition  o f th e  te rm  ‘m inority ’ is n o t a q u estio n  
o f on ly  theo re tica l an d  academ ic  in fluence. 9 It is a p ractical question , as it is 
likely to arise in the  form  o f w h e th e r a particular g roup  qualifies as a ‘m inority’.10 
A kerm ark  stresses tha t th e  lack  o f  defin ition  gives sta tes an  excuse  to  refuse  
th e  ex istence  o f  m inorities in th e ir o w n  territo ries,11 an d  G ilbert rightly  argues 
tha t this is p rob lem atic  from  th e  p o in t o f  v iew  o f law  since  it raises the  
fu n d am en ta l q u es tio n  o f th e  sc o p e  an d  ap p lica tio n  o f th e  co n v en tio n  as o n e  
can n o t acco rd  rights to  w h o lly  n eb u lo u s  co n cep ts .12

In  v iew  o f th e  legal significance, n u m ero u s  a ttem pts h av e  b e e n  m ad e  
o ver th e  years at d ifferent in te rna tiona l forum s to  clarify th e  essen ce  o f the  
te rm  ‘m inority ’. O n e  o f  th e  first ‘official’ a ttem pts to  d efine  ‘m inority ’ w as 
u n d ertak en  by  the Perm anen t Court o f In ternational Justice (PCIJ) in its advisory 
o p in io n  in  c o n n e c t io n  w ith  th e  im m ig ra tio n  o f  th e  G re c o -B u lg a r ia n  
C om m unities. 13 T h e  defin ition  b y  th e  PCIJ refers to  m inority  in  th e  co n tex t o f 
com m unity  as a “g ro u p  o f p e rso n s  living in  a g iven  co un try  o r locality, hav ing  
a race, relig ion, lan g u ag e  an d  trad itions o f  th e ir ow n, an d  u n ited  b y  the  
identity  o f su ch  race, relig ion, lan g u ag e  an d  trad itions in  a sen tim en t o f 
solidarity , w ith  a v iew  to  p reserv ing  th e ir trad itions, m ain ta in ing  th e ir fo rm  
o f w o rsh ip , secu rin g  th e  in stru c tio n  a n d  u p b rin g in g  o f  th e ir  ch ild ren  in 
acco rd an ce  w ith  th e  sp irit an d  trad itions o f  the ir race  an d  m utually  assisting
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o n e  a n o th e r.”14 T he PCIJ defin ition  em p lo y ed  tw o  tests to  d e te rm in e  m inority  
status. First, th e  ob jective test, th e  ex is ten ce  o f  facts likes race, relig ion, 
language  an d  tradition . Second, th e  subjective test, th e  ‘sen tim en t o f so lidarity ’ 
an d  ‘th e  d esire  to  p re se rv e  trad itio n s’. T h e  PCIJ e lab o ra tio n  o f  th e  ‘m inority ’ 
c o n cep t d id  n o t con ta in  a sing le  re fe ren ce  to  num erica l factor, a req u irem en t 
o f  n o n -d o m in an ce  o r a na tionality  requ irem en t.

T h e  m ost ex tensively  cited  defin ition  o f  ‘m ino rity ’ is p ro b ab ly  th e  o n e  
p ro p o se d  by  F rancesco  C apo torti w h o  h ad  carried  ou t th e  m ost p restig ious 
stu d y  for th e  UN o n  th e  q u es tio n  o f  m inority .15 H e d efin ed  ‘m inority ’ as “a 
g ro u p  w h ich  is num erically  inferior to  th e  rest o f th e  p o p u la tio n  o f a sta te  
an d  in a n o n -d o m in an t position , w h o se  m em b ers  p o ssess  ethn ic, re lig ious or 
linguistic characteristics w h ich  differ from  th o se  o f th e  rest o f th e  p o p u la tio n  
an d  w ho , if only  im plicitly, m ain ta in  a sen se  o f  solidarity , d irec ted  tow ards 
p re se rv in g  th e ir  cu ltu re , trad itio n s, re lig io n  o r la n g u a g e .”16 In  1984 th e  
C om m ission o n  H um an  Rights (CHR) req u ested  the  sub-com m ission to  exp lo re  
o n ce  again  th e  issue o f defin ing  ‘m inority ’ an d  th e  task  w as h a n d e d  over to  
Ju les  D esch en es .17 A ccord ing  to  him , a m inority  is “[a] g ro u p  o f  citizens o f  a 
state, constitu ting  a num erica l m inority  an d  in  a n o n -d o m in an t p o s itio n  in 
th a t State, e n d o w e d  w ith  e thnic, re lig ious o r linguistic characteristics w h ich  
differ from  th o se  o f th e  m ajority o f  th e  po p u la tio n , hav ing  a sen se  o f solidarity 
w ith  another, m otivated , if only  im plicitly, by  a collective w ill to  survive an d  
w h o se  aim  is to  ach ieve  equality  w ith  th e  m ajority  in fact an d  law .”18 T here  
w as n o th in g  novel in  th e  defin ition  o f  m inorities p ro v id ed  by  D eschenes.

T he ab o v e  d iscussion  clarifies th a t d esp ite  a ttem pts from  d ifferen t corners 
in  d ifferen t p h ases  o f  th e  h istory, an  exhaustive  an d  universally  accep ted  
defin ition  o f th e  te rm  ‘m inority ’ is still e lu d in g .19 O u r ex p erien ces also sh o w  
th a t th e  task  o f  reach in g  at su ch  a defin ition  is n o t in  th e  offing either. In  the
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ab sen ce  o f  a clearly  fo rm ula ted  defin ition , m ost scholars, how ever, ag ree  
that it is possib le  to  find ou t som e elem ents o f the  concep t o f m inority  en d o rsed  
by  in tern a tio n a l law .20 W hile analysing  th e  d ifferen t defin itions p ro p o se d  by  
acad em ia  a n d  in te rn a tio n a l o rg an isa tio n s  o n e  can  easily  d e d u c e  certa in  
ob jective an d  subjective e lem en ts for a po ssib le  ag reed  defin ition  as m ost of 
th e  d e f in itio n  p ro p o s a ls  h a v e  c o m m o n  c o m p o n e n ts . Such  d e fin itio n a l 
characteristics m ay cover m ost p ossib le  situations o f m inorities.21 N onetheless, 
so m e o f th e se  characteristics are n o t w ith o u t any  controversy , ind icating  o u r 
inability to  arrive at a consensus definition. Still there  seem s genera l ag reem en t 
a b o u t th e  re q u ire m e n t o f  a n u m e ric a l in fe rio r  p o s itio n , p o litic a l n o n 
dom inance , e thnic, re lig ious o r linguistic characteristics w h ich  are  d ifferen t 
from  th e  rest o f  th e  p o p u la tio n , an d  th e  collective desire  to  p re se rv e  the ir 
distinct iden tity .22 T hese  e lem en ts certa in ly  h e lp  clarifying th e  essen ce  o f  the  
co n cep t o f m inority  in  in te rna tiona l law.

III Why do we need minority rights?

It is a m a tte r o f  fact th a t in  m o st m u lti-e th n ic  so c ie tie s  th e  m ajority  
com m unities te n d  to  en joy  in h eren tly  d o m in an t soc io -econom ic  an d  political 
p o sitio n  in  co m p ariso n  to  tha t o f th e  m inorities. M inorities are o ften  ex c lu d ed  
from  th e  decision  m aking  p ro cesses  an d  p o w e r cen tres en d an g erin g  the ir 
collective iden tity  an d  th e  rights o f th e ir m em bers. T h e  n o n -d o m in an t an d  
in ferio r sta tus o f  m inorities ren d ers  th em  sub jec t to  d iscrim ination  at d ifferent 
stages b y  b o th  sta te  an d  p riva te  actors. T h e  th rea t to  m in o rities’ distinct 
iden tities is also  a reality  o f  th e  day. T h o rn b erry  rem arks tha t in m an y  states, 
th e  culture, history, an d  trad itions o f  m inority  g ro u p s are  sub jec t to  “d isto rted  
re p re se n ta tio n s , p ro d u c in g  lo w  se lf-e s teem  in th e  g ro u p s  a n d  n eg a tiv e  
ste reo ty p es in  th e  w id e r co m m unity .”23
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In  m ulti-e thn ic  societies, acco rd ing  to  Kym licka, sta tes face a cho ice  o f 
p u rsu in g  e ith er “in teg ra tio n ” o r “acco m m o d a tio n ” w h ile  dealing  w ith  th e  
q u es tio n  o f m inority  righ ts.24 This leaves th e  cho ice  o f  e ith er enco u rag in g  
assim ilation o f  m inority  g ro u p s to  th e  m ainstream  cu ltu re  o r allow ing m inority  
g ro u p s to  p rese rv e  the ir d istinctiveness th ro u g h  sep ara te  institu tions.25 It is 
w idely  a c k n o w led g ed  tha t po licy  o f  acco m m o d a tio n  can  only  h e lp  p rese rv e  
th e  d istinct iden tity  o f  m inorities. T he po licy  o f  assim ilation  w ill d estroy  the  
id e n tity  a n d  c u ltu re  o f  m in o ritie s  le a d in g  to  th e ir  e x c lu s io n  fro m  th e  
m ainstream . P u rsu an t to  th e  po licy  o f accom m odation , th e  n e e d  o f  a legal 
fram ew ork  is alw ays em p h asised  to  p ro tec t th e  d istinct iden tities o f  m inority  
g roups. It is b ecau se  o f th e ir vu lnerab ility  in  any  g iven  socie ty  tha t m inority  
g ro u p s alw ays n e e d  special s ta tus an d  p ro tec tio n  to  en su re  th a t they  also 
en joy  th e  sam e rights an d  p ro tec tio n  as en joyed  b y  th e  m ajority. It is in the  
light o f th e se  facts th a t a co n sen su s has b e e n  arrived  b o th  at in ternational 
an d  national levels tha t m inority  g ro u p s n e e d  special rights an d  p ro tec tio n s 
to  save  th em  from  o p p ressio n , p e rsecu tio n  an d  forceful assim ilation, an d  
specia l affirm ative actions a re  also n e e d e d  in  th e ir favour to  ach ieve  real an d  
substan tia l equality  in  th e  society .26

O ften  m inority  rights are  w rong ly  p ro jec ted  as specia l priv ileges for the  
m inority  g roups. T he ra tionale  o f  m inority  rights is n o t to  c rea te  a special 
p a m p e re d  lot, ra th e r it is to  sa feguard  special n eed s  o f  m inority  g roups, 
p reserve  their distinct identity and  culture an d  to  achieve the  goal o f substantive 
equality  as o p p o se d  to  form al equality . In  fact in  M in o rity  Schools in  Albania^~^ 
th e  PCIJ insisted  o n  th e  n o tio n  o f equality  an d  h e ld  th a t th e re  w o u ld  b e  no  
tru e  equality  b e tw e e n  a m ajority an d  a m inority  if th e  la tte r w e re  d ep riv ed  o f 
its o w n  institutions, an d  w ere  co nsequen tly  com pelled  to  re n o u n ce  tha t w h ich
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constitu tes th e  very  essen ce  o f its b e in g  as a m inority . T he PCIJ sta ted  that 
m inority  rights fall b e y o n d  p u re ly  an ti-d iscrim ination  objectives ra th e r they  
especia lly  aim  at p rese rv in g  th e  characteristics w h ich  d istingu ish  th e  m inority  
from  th e  m ajority, satisfying th e  en su in g  special n e e d s .28

IV Development of minority rights

T he p ro tec tio n  o f m inorities u n d e r  in te rna tiona l law  is re la tively  new , 
a lth o u g h  its orig in  can  b e  traced  b ack  to  th e  17*  ̂cen tu ry  reform s regard ing  
p ro tec tio n  o f  re lig ious m inorities. O n e  o f th e  early  a ttem pts at p ro tec tin g  
m inorities w as th e  Treaty o f  W estphalia, 1648 w h e re in  sta te  parties a g reed  to 
respect the  rights o f certain (no t all) religious m inorities w ith in  their jurisdiction. 
T he C ongress o f  V ienna o f  1815 also dea lt w ith  th e  rights o f m inorities to  
so m e ex ten t. T he Treaty o f  Berlin, 1876 reco g n ised  th e  “trad itional rights an d  
lib e rtie s” o f  re lig ious m inority  co m m unity  o f  M ount A thos in  G reece . In 
add ition , th e  first B ulgarian  C onstitu tion  o f  1879 co n ta in ed  safeguards for its 
G reek  an d  T urk ish  m inorities.29

T he m inority p ro tec tion  system  dev e lo p ed  b y  the  League o f N ations th rough  
p eace  treaties a d o p ted  at the  en d  o f  the  first w orld  w ar w as the  first rem arkable, 
system atic an d  co m p reh en siv e  a ttem p t to  offer legal p ro tec tio n  to  m inorities 
at in te rn a tio n a l lev e l.30 T h e re  w e re  th re e  ca tego ries o f  m ino rity  treaties, 
a lth o u g h  substan tive  p rov isions in  each  w e re  a lm ost identical. T he first o n e  
in c lu d ed  th o se  treaties w h ich  w e re  im p o sed  u p o n  th e  d e fea ted  sta tes o f 
Austria, H ungary, Bulgaria, an d  Turkey. T he seco n d  g ro u p  o f treaties inc luded  
th o se  im p o sed  u p o n  sta tes like C zechoslovakia , G reece, P oland , R om ania 
an d  Y ugoslavia w h o se  b o u n d a rie s  w e re  a ltered  u n d e r  th e  se lf-determ ination  
princip le . T he th ird  dealt w ith  specia l in tern a tio n a lised  reg im es estab lished  
in A land, D anzig, th e  M em el Territory an d  U p p e r Silesia re la ting  to  the ir 
m in o rities . T his a lso  in c lu d e d  u n ila te ra l d e c la ra tio n s  m a d e  b y  A lbania, 
L ithuania, Latvia, E stonia an d  Iraq  as a p a rt o f  co n d itio n  for th e ir adm ission  
to  th e  L eague o f  N ations.
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30 For more detailed overview see, Aftab Alam, “International Protection of Minorities: 
The League of Nations’ Experience” 47 Indian Journal o f Politics 18-46 (2013).
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T h e  L eague o f  N ations system  c rea ted  legally  b in d in g  obligations th ro u g h  
a set o f  in ternational treaties form ulating  ru les for m inority  p ro tec tion  enfo rced  
b y  th e  L eague Council an d  ad jud ica ted  by  th e  PCIJ. This system  w as certain ly  
a b o ld  an d  innovative ex p erim en t an d  also re p re se n te d  an  ad v an ce  over the  
p rev io u s system  n o t only  in  term s o f co n ten t b u t also  b e cau se  o f  its g u a ran tee  
system . It w as, how ever, far from  b e in g  perfect. It h a d  significant lim itations 
an d  w eak n esses . Its sco p e  em b raced  only  th e  sta tes o n  w h ich  th e  p e a c e  
trea ties im p o sed  obligations. F u rth er th e  system  w as prim arily  d irec ted  at 
ach iev ing  p e a c e  ra th e r afford ing  p ro tec tio n  to  m inorities p e r  se . T he  system  
w a s  d isc r im in a to ry  as m a in  p o w e rs  lik e  G e rm a n y , I ta ly  etc., d e s p ite  
co n sid e rab le  n u m b e r o f  m inorities w ith in  the ir ju risd iction  d id  n o t u n d e rtak e  
any  com m itm en t to  g ran t sam e rights to  th e ir m inorities. D esp ite  n u m ero u s  
shortcom ings, m erits in  th e  L eague o f N ations system  co n tin u e  to  p ro v id e  
in sp ira tion  ev en  today.

T h e  UN su cc e e d e d  th e  L eague o f N ations as a n e w  w o rld  o rgan iza tion  
im m ediately  after th e  seco n d  w o rld  w ar. U nlike its p red ecesso r, how ever, it 
to o k  a com plete ly  d ifferen t a p p ro ach  to  th e  issue o f th e  m inority  rights. For 
a long  tim e since  its c rea tio n  th e  UN sh o w ed , if at all, little in terest e ith er to  
ad o p t th e  m inority  p ro tec tio n  system  o f th e  leag u e  o r to  d ev e lo p  a n ew  
system  o f its o w n  for th e  p ro tec tio n  o f m inorities. O n e  co m m en ta to r w ittily 
an d  aptly  charac terised  th e  ch an g e  o f  m o o d  th us: “[a]t th e  e n d  o f th e  First 
W o rld  W ar i n t e r n a t i o n a l  p r o t e c t i o n  o f  m in o r i t i e s  w a s  th e  g r e a t  
fash ion ....R ecen tly  this fash ion  has b e c o m e  nearly  o bso le te . T oday  th e  w ell- 
d ressed  in ternational law yer w ears h u m an  righ ts.”31 T he UN, in stead  o f fu rther 
d ev e lo p in g , in te rn a tio n a lis in g  a n d  s tre n g th e n in g  th e  ex is tin g  sy stem  o f 
p ro tec tio n  o f  m inorities, p re fe rred  to  d ev e lo p  a un iversal system  o f p ro tec tio n  
o f  h u m an  rights for all. It w as a rg u ed  tha t a b ro a d  system  o f h u m an  rights 
su p p o rte d  b y  s trong  p ro h ib itio n  o n  d iscrim ination  b a se d  o n  race, ethnicity , 
language or religion w o u ld  suffice to  pro tect the legitim ate interests o f m em bers 
o f  na tional m inorities an d  n o  special m easu res  for th e  rights o f  m inorities 
w o u ld  b e  re q u ire d .32 T h e  w este rn  liberal ind iv idualism  su p p lied  th e  m uch  
n e e d e d  ph ilo soph ical su cco u r to  this ap p ro ach  as m inority  rights w e re  v iew ed  
as co u n te r to  this p h ilo so p h y .33

31 Josef L. Kunz, “The Present Status of the International Law for the Protection of 
Minorities.” 48 American Journal o f International Law 282 (1954).

32 L Sohn, supra note 9 at 271; David Wippman, “The Evolution and Implementation 
of Minority Rights” 66 (2) Fordham Law Rev. 597-603 (1997).

33 Id. at 272.



It w as against this b a c k d ro p  th a t th e  issue o f  m inorities rem ain ed  ex c lu d ed  
from  th e  m ain  ag en d a  o f  th e  UN. T he decline  in  th e  in te rna tiona l c o n ce rn  for 
th e  p ro tec tio n  o f m inorities w as clearly  visible. N either th e  UN C harter n o r 
th e  U niversal D ec la ra tion  o f H u m an  Rights (UDHR) d id  m ak e  any  re fe ren ce  
to  m inority  rights. T he d em an d  for th e  un iversal re sp ec t for h u m an  rights an d  
em phasis  o n  n o n-d isc rim ina tion  rem ain ed  th e  d o m in an t d isco u rse  o f  th e  
initial p asse  o f th e  UN era. N onetheless, efforts w e re  m ad e  b y  so m e sta tes to 
b rin g  th e  issue o f th e  p ro tec tio n  o f m inorities o n  th e  m ain  ag en d a  o f  th e  UN. 
D enm ark , th e  fo rm er Y ugoslavia an d  th e  USSR p ro p o se d  tha t a p rov ision  
co n cern in g  m inority  rights to  b e  in c lu d ed  in th e  UDHR. T he m ajority  of 
m e m b e r  s ta te s , h o w e v e r , fin a lly  re je c te d  su c h  p ro p o s a ls  a rg u in g  th a t 
reco g n itio n  o f m inority  rights w ill e n co u rag e  fragm en ta tion  o r separa tism  
an d  u n d e rm in e  natio n a l un ity .34

T he UN C onven tion  o n  th e  P rev en tio n  an d  P u n ish m en t o f  th e  Crim e o f 
G enocide , 1948 (hereinafter, G en o c id e  C onven tion), seem ed  to  b e  th e  only  
ex cep tio n  o f  th e  p o s t W orld W ar II tren d  o f su b su m in g  m inority  rights w ith in  
th e  b ro a d e r  fram ew ork  o f  h u m an  rights. G en o c id e  C onven tion  w as d irec ted  
against th e  destru c tio n  o f na tional, racial, e thnic, an d  re lig ious g ro u p s as 
su ch  an d  accord ing ly  g u a ran teed  th e  m ost basic  g ro u p  right, th e  right to 
physical existence. T h o u g h  the  G enocide  C onven tion  d id  n o t directly  m en tion  
m inorities, th ey  clearly  s to o d  to  b en efit from  it. T h e  p o st-co ld  w ar u p su rg e  o f 
e thn ic  conflicts in  E u ro p e  an d  o th e r p arts  o f  th e  g lo b e  sad ly  valid a ted  this 
claim.

A lthough  n o  d irec t p ro v is io n  co n cern in g  p ro tec tio n  o f  m inority  rights w as 
in serted  in  th e  UDHR, so o n  th e  UN g enera l assem bly  p a sse d  a re so lu tion  
declaring  th a t “th e  UN cou ld  n o t rem ain  ind ifferen t to  th e  fate o f  m ino rities.”35 
Later it w as rea lised  tha t fu rther m easu res  w e re  n e e d e d  in o rd e r to  b e tte r  
p ro tec t p e rso n s  b e lo n g in g  to  m inorities from  d iscrim ination  an d  to  p ro m o te  
th e ir identity . This slight ch an g e  in  th e  UN a p p ro a c h  w as w itn essed  w h e n  
th e  U n ited  N ations C om m ission  o n  H u m an  Rights (UNCHR) d e c id e d  to 
estab lish  a Sub-C om m ission o n  P reven tion  o f  D iscrim ination  an d  P ro tec tion
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o f M inorities, a lthough  initial efforts o f this sub-com m ission  relating to  m inority 
p ro tec tio n  w ere  in  fact reb u ffed  b y  th e  UNHCR itself. Until m id-1970s this 
sub -com m ission  co u ld  n o t ad d ress  th e  issue o f  m inorities in so m e  dep th , 
w h e n  it finally su cceed ed  in getting  a prov ision  o n  m inority  p ro tec tion  inserted  
in  th e  draft o f  In te rn a tio n a l C ovenan t o n  Civil an d  Political Rights (ICCPR) 
w h ic h  finally  b e c a m e  its article 27. Later in  1978 its sp ec ia l rap p o rteu r, 
F rancesco  C apotorti co m p le ted  th e  m ost sem inal study  on  m inorities an d  the  
sub -com m ission  also re co m m en d ed  a d o p tio n  o f a D eclara tion  on  th e  Rights 
o f  M inorities.

T h e  m ajor UN b re a k th ro u g h  w as th e  in sertion  o f  article 27 in  th e  ICCPR. 
Today, in  in te rn a tio n a l law , article 27 is th e  m ost w idely  a ck n o w led g ed  
p ro v is io n  affording p ro tec tio n  to  m inorities. This is th e  first in ternational 
n o rm  th a t has un iversa lized  th e  co n cep t o f m inority  rights, w h ich  states:36

In  th o se  States in w h ich  ethn ic, re lig ious o r linguistic m inorities 
exist, p e rso n s  b e lo n g in g  to  su ch  m inorities shall n o t b e  d en ied  th e  
right in com m unity  w ith  th e  o th e r m em b ers  o f the ir g roup , to  enjoy 
the ir o w n  culture, to  p ro fess an d  p rac tice  th e ir o w n  relig ion, o r to 
u se  th e ir o w n  language.

It w as, how ever, n o t un til th e  1980s an d  early  1990s, w ith  th e  e n d  o f  th e  
co ld  w a r an d  w ith  a n u m b e r o f  high ly  visib le an d  v io len t e thn ic  conflicts an d  
w ith  th e  po ten tia l for m o re  v io len ce  tha t th e  UN an d  o th e r in ternational 
o rgan iza tions sta rted  pay ing  m o re  serious a tten tio n  to  th e  fate o f  m inorities. 
A s trong  m ove  tow ards d ev e lo p in g  co m p reh en siv e  m inority  rights reg im es 
w as clearly  no ticed . It w as du ring  this tim e tha t th e  D eclara tion  on  th e  Rights 
o f  Persons B elonging to  N ational or Ethnic, Religious an d  Linguistic M inorities, 
199237 (here inafter, th e  1992 D eclara tion ) w as a d o p te d  by  th e  UN genera l 
assem bly  in  1992. T he declaration  is the  first in strum ent exclusively addressing  
m inority  rights at th e  in te rna tiona l level. T he d ec la ra tion  reflects, a lth o u g h  
n o t fully, an  ack n o w led g em en t b y  th e  in te rna tiona l com m unity  o f th e  n e e d  
to  recogn ize  th e  rights o f  m inorities an d  p ro v id e  for n o rm ative  fram ew orks. 
It can  b e  sa id  tha t th e  a d o p tio n  o f  th e  d ec la ra tion  m ark ed  th e  b eg in n in g  o f a 
n ew  era in the  d evelopm en t o f in ternational norm s o n  m inority issues, although 
th e  in strum en t still reflects th e  ind iv idualist o rien ta tio n  o f th e  UN.
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36 Patrick Thornberry “Is there a phoenix in the Ashes? -International Law and Minority 
Rights” 15 Texas In t’l L. J. 443 (1980).

37 Available at: http://www.ohchr.org/Documents/Publications/GuideM inorities 
Declarationen.pdf (last visited on June 15, 2015).
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T he re n e w e d  in terest o f th e  in ternational com m unity  in the  field o f m inority  
rights resu lted  in to  a d o p tio n  o f a su rp rising  n u m b e r o f  in te rna tiona l an d  
reg ional especia lly  E u ro p ean  declara tions, reso lu tions, rep o rts  an d  studies, 
an d  ev en  trea ties d e s ig n e d  to  fu rth e r s tre n g th e n  th e  legal p ro te c tio n  o f 
m inorities.38 T he E u ro p ean  institu tions like th e  C ouncil o f  E u ro p e  an d  the  
O rgan iza tion  fo r Security an d  C o o p era tio n  in E u ro p e  (OSCE) h av e  d o n e  
rem ark ab le  w o rk  in th e  field  o f  m inority  p ro tec tio n  in th e  recen t past. T he 
Council o f E u ro p e ’s F ram ew ork  C onven tion  for th e  P ro tec tion  o f  N ational 
M inorities ( ‘FCNM’) o f 1994 is o f  particu lar sign ificance in  th e  ev o lu tion  of 
th e  in te rna tiona l p ro tec tio n  o f m inority  righ ts.39 It is n o t on ly  th e  first b u t 
also, so  far, th e  on ly  m ultilateral trea ty  explicitly  ad d ressin g  m inority  rights in 
detail an d  co rresp o n d in g  sta te  ob ligations w ith  a m o n ito ring  system . T hese  
E uropean  advancem en ts strongly  in fluence th e  dev e lo p m en t o f m inority  rights 
ev en  at th e  in ternational level.

V The content of minority rights 

The right to physical existence

In  any  d e lib era tio n  on  th e  rights o f  m inorities u n d e r  in te rna tiona l law , th e  
righ t to  p hysica l ex is ten ce  is c o n s id e re d  a n ecessa ry  p re re q u is ite ,40 an d  
p a ram o u n t to  all o th e r rights as it is on ly  th e  living w h o  co u ld  lay claim  to 
o th e r righ ts.41 It is sin e  q u a  n o n  to  all o th e r h u m an  rights. Existence, how ever, 
is a te rm  w ith  n u m e ro u s  im p lica tio n s  a n d  h a v e  d iffe re n t m e a n in g  fo r 
ind iv iduals an d  m inorities. A ccording to  T hornberry :42

‘E xistence’ is a n o tio n  w h ich  has a special sen se  for a collectivity 
su ch  as a m inority  g roup . A collectivity su ch  as a m inority  g ro u p  
exists in  th e  ind iv idual lives o f its m em bers; th e  physical d ea th  
o f su ch  m em b er d o es  n o t destro y  th e  ‘ex is ten ce ’ o f  th e  g roup ,
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th o u g h  it m ay im pair its health . T h ere  is, how ever, an o th e r 
ex istence  o f  a m inority  th ro u g h  th e  sh a red  consc io u sn ess  o f its 
m em b ers  w h ich  is m an ifested  p e rh a p s  th ro u g h  th e ir language, 
culture, o r religion, a sh ared  sense  o f history, a com m on  destiny. 
W ithou t this ‘ex is ten ce ’ it is p o ssib le  to  say  tha t ind iv iduals live 
b u t th e  g ro u p  d o es  not.

T he righ t to  ex istence  o f  m inorities w as first reco g n ised  in th e  G enocide  
C onven tion  w h ich  p roh ib its  th e  physical o r b io log ical d estru c tio n  o f  national, 
ethn ic, re lig ious o r racial g roup . T he co n v en tio n  form ally  reco g n ised  the  
righ t o f m inority  g ro u p s to  exist as g ro u p  b y  o u tlaw ing  su ch  d estruc tion .43 It 
m eans right to  ex istence h e re  is v iew ed  in term s o f pro tection  against genocide. 
T ho u g h  n o  direct re fe rence  to  m inorities is fo u n d  in  th e  tex t o f  th e  convention , 
th ey  a re  n a tu ra l ben efic ia ry  o f  it. It is in this co n tex t th e  co n v en tio n  is 
co n sid e red  as an  in tegral p a rt o f  m inority  rights.

T h e  a d o p t io n  o f  th e  1992 D e c la ra tio n  w a s  y e t  a n o th e r  im p o r ta n t  
d ev e lo p m en t explicitly  recogn ising  th e  right to  ex istence  o f m inorities. T he 
d ec la ra tio n  o b lig es  th e  s ta tes to  p ro te c t th e  ‘e x is te n c e ’ a n d  ‘id en tity ’ o f 
m inorities w ith in  th e ir re sp ec tiv e  territories. T he linkage o f  ‘ex is ten ce ’ w ith  
‘id en tity ’ in  th e  d ec la ra tion  is co n sid e red  a positive  d ev e lo p m en t as it w ill 
e x p a n d  th e  m ean in g  o f  ‘ex is ten ce ’ also to  inc lude  a ‘cultural ex is ten ce ’.44 
A sbjorn  E ide su p p o rts  a w id e r v iew  o f th e  right to  ex istence. T he righ t to 
ex istence, for him , also  inc lude  th e  righ t to  cultural, linguistic, econom ic  and  
d e v e lo p m e n ta l  e x is te n c e .45 It s h o u ld , h o w e v e r , b e  n o te d  th a t  E id e ’s 
o b se rv a tio n s  a re  b a s e d  o n  th e  in te rp re ta tio n  o f  th e  p ro v is io n s  o f  1992 
D eclaration, w h ich  desp ite  trem en d o u s po ten tia l is nevertheless a non -b ind ing  
in stru m en t.46

T h e  h isto ry  an d  p re se n t even ts are  testim ony  o f th e  fact th a t th e  m inorities 
are  o ften  v u ln e rab le  to  physical destru c tio n  as a g roup . M any o f th em  live 
u n d e r  th e  sh a d o w  o f ann ih ila tion . A lm ost a d ecad e  after th e  m ost h o rren d o u s
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g en o cid es  o f  o u r cen tu ry  in R w anda, fo rm er UN secre tary -genera l Kofi A nnan  
rem ark ed  at th e  S tockholm  In te rna tiona l F o rum  in Jan u ary  2004: “We m ust 
p ro tec t especially  th e  rights o f  m inorities, s ince  they  a re  g e n o c id e ’s m ost 
freq u en t ta rge ts .”47 T he G en o c id e  C onven tion  defines ‘g e n o c id e ’ as any  act 
“com m itted  w ith  in ten t to  destroy , in  w h o le  o r in part, a national, ethnical, 
racial o r re lig ious g roup , as su c h .” R aphael Lem kin, w h o  co in ed  th e  term  
gen o cid e , defin ed  it as “a co o rd in a ted  p la n  o f d ifferen t actions aim ing at th e  
destru c tio n  o f  essen tia l fo u n d a tio n s o f th e  life o f  na tio n a l g roups, w ith  the  
aim  o f ann ih ila ting  th e  g ro u p s .”48 T hese  acts include, in  add itio n  to  physical 
destruction , p rev en tio n  o f b irth s w ith in  a g ro u p  an d  forcibly transferring  
ch ild ren  from  o n e  g ro u p  to  another.

A lthough  th e  G en o c id e  C onven tion  sp eak s o f physica l an d  b io logical 
gen o cid e , it do es  n o t reco g n ize  cultural g enocide . D uring  drafting  o f  the  
conven tion , th e  issue o f  cultural g en o c id e  d id  com e u p  b u t w as re jec ted  as it 
w as co n sid e red  to o  v ag u e  to  b e  accep ted . T he In te rna tiona l Law C om m ission 
has also m ad e  it clear tha t in g en o c id e  th e  destru c tio n  in  q u es tio n  is the  
m ateria l destru c tio n  o f  a g ro u p  e ith er b y  physical o r b y  b io log ica l m ean s.49 
W illiam  Schabas also po in ts  o u t tha t in th e  light o f th e  tra v a u x  prepa ra to ires  
o f th e  G en o c id e  C onven tion , it seem s im possib le  to  co n sid e r acts o f  cultural 
g en o c id e  as p u n ish ab le  crim es if they  a re  u n re la te d  to  physical or b io logical 
g en o c id e .50

T he In te rn a tio n a l Crim inal T ribunal for th e  F o rm er Y ugoslavia (ICTY) 
e n c o u n te re d  th e  task  o f d e te rm in ing  th e  legal status o f  cultural g en o c id e  in 
P rosecutor  v. R ad islav  K rs ti^^^  T he  trial ch am b er ack n o w led g ed  that, apart 
from  physical acts, “o n e  m ay also  conceive  o f destroy ing  a g ro u p  th ro u g h  
p u rp o se fu l e rad ica tion  o f its cu ltu re  an d  identity  resu lting  in th e  even tual
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ex tin c tio n  o f  th e  g ro u p  as an  en tity  d istinc t from  th e  re m a in d e r o f  th e  
co m m u n ity .”52 B ecause  o f th e  n a rro w  defin ition  o f  th e  crim e o f g en o c id e  the  
cou rt ex p re sse d  its inability  to  in c lude  cultural g en o c id e  u n d e r  g enocide . 
T he court, how ever, reco g n ised  that very  often, physical an d  bio logical attacks 
are accom pan ied  by  destruction  o f “cultural an d  religious p ro p erty  an d  sym bols 
o f  th e  targ e ted  g ro u p ,” in  an  effort to  o b lite ra te  all ev id en ce  o f  th a t g ro u p ’s 
iden tity .53 T he cou rt also  reco g n ized  tha t acts o f  cultural destru c tio n  sh o u ld  
b e  w e ig h e d  as heav ily  as th e  physical an d  b io log ical acts in d e te rm in ing  
genocide . D esp ite  th ese  d eve lopm en ts inco rpo ra tion  o f th e  co n cep t o f  cultural 
g en o c id e  has b e e n  w ith h e ld  from  in tern a tio n a l crim inal con v en tio n s an d  
sta tu tes.

The right to enjoy one’s own culture

C ulture is a com plex  concep t. T h e  UNESCO stu d y  b y  M ichel Leiris defines 
culture as b e ing  com pletely  linked  to  tradition: “[a]s culture, then , com prehends 
all th a t is in h erited  o r transm itted  th ro u g h  society, it fo llow s tha t its individual 
e le m e n ts  a re  p ro p o r t io n a te ly  d iv e rse . T h e y  in c lu d e  n o t  o n ly  b e lie fs , 
k n o w led g e , sen tim en ts an d  lite ra tu re  (an d  illiterate p e o p le s  often  h av e  an  
im m ensely  rich  oral literature), b u t th e  lan g u ag e  o r o th e r system s o f sym bols 
w h ich  are  th e ir v eh ic le s .”54 T he UNESCO U niversal D eclara tion  o n  Cultural 
D iversity  o f  N ovem ber 2, 2001 declares tha t cu ltu re  encom passes: “th e  se t o f 
d istinctive spiritual, m aterial, in te llectual an d  em otiona l fea tu res o f  socie ty  or 
a social g roup , an d  tha t it en co m p asses , in  add itio n  to  art an d  literature, 
lifestyles, w ays o f living together, v a lue  system s, trad itions an d  b e lie fs .”55 T he 
UNESCO, thus, v iew s th e  n o tio n  o f  cu ltu re  from  a b ro a d e r  p e rsp ec tiv e , 
con sid erin g  it as a w ay  o f life.

A ccord ing  to  th e  UN C om m ittee  o n  Econom ic, Social an d  C ultural Rights 
(CESCR) th e  n o tio n  o f cu ltu re  “encom passes, in te r  alia, w ays o f life, language, 
o ral an d  w ritten  literatu re , m usic a n d  songs, n o n -v erb a l com m unication , 
re lig ion  or b e lie f  system s, rites an d  cerem onies, sp o rt an d  gam es, m e th o d s o f 
p ro d u ctio n  or technology, natural an d  m an-m ade environm ents, food, clothing 
an d  sh e lte r an d  th e  arts, custom s an d  trad itions th ro u g h  w h ich  individuals, 
g roups o f individuals and  com m unities express their hum anity  an d  the  m eaning
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they  give to  th e ir ex istence, an d  b u ild  th e ir w o rld  v iew  rep resen tin g  the ir 
en co u n te r  w ith  th e  ex ternal forces affecting  the ir lives.”56 A ccord ing  to  the  
UN H u m an  Rights C om m ittee, cu ltu re  can  m anifest itself as a particu lar w ay  
o f life assoc ia ted  w ith  th e  u se  o f  lan d  resources, especially  in  th e  case o f 
in d ig en o u s p eo p le s , w h ich  m ay inc lu d e  su ch  trad itional activities as fishing 
or h u n tin g  an d  th e  right to  live o n  lands p ro tec ted  by  law .57 T hus th e  co n cep t 
o f cu ltu re  is n o t only  lim ited  to  trad itions ra th e r it also  inc ludes econom ic  
an d  social activities w h ich  are  assoc ia ted  w ith  th e  g roup .

T he re fe ren ce  to  cultural rights is fo u n d  in a lm ost all in te rna tiona l h u m an  
rights instrum ents in  at least so m e o f the ir aspects. “E veryone has th e  right 
freely  to  partic ipa te  in  th e  cultural life o f  th e  C om m unity”, sta tes th e  UDHR.58 
T he sam e has b e e n  also reco g n ised  in  article 15 o f th e  In te rn a tio n a l C ovenant 
o n  Econom ic, Social an d  C ultural Rights (ICESCR).59 It p ro v id es  for th e  right 
o f everyone  “to take  part in  cultural life”, an d  “to  enjoy th e  benefits o f  scientific 
p ro g ress  an d  its ap p lica tio n s’. F u rtherm ore , article 15(2) p ro v id es  tha t steps 
are  to  b e  ta k e n  b y  states to  p ro m o te  “th e  p reservation , th e  d ev e lo p m en t an d  
th e  diffusion o f sc ien ce  an d  cu ltu re .” M ore specifically  article 27 o f th e  ICCPR 
recogn izes th e  rights o f p e o p le  b e lo n g in g  to  m inorities to  enjoy the ir o w n  
culture. T he 1992 declaration proclaim s m ore  positive cultural rights b y  obliging 
states to  ‘create favourable cond itions’ for the  d ev e lopm en t o f  m inority  cultures 
ex cep t w h e re  specific  p rac tices a re  in  v io la tion  o f na tional law  an d  contrary  
to  in ternational s tan d ard s .60

W hat entails th e  right to  en joy  o n e ’s cu ltu re  is n o t exp ressly  p ro v id ed  in 
the  text dealing w ith  the  cultural right o f m inorities. B ased u p o n  the  conjunction 
o f th ese  provisions, cultural rights are  tak en  to  include the  fo llow ing elem ents: 
th e  right to  tak e  p a rt in  cultural life; th e  right to  enjoy th e  b enefits  o f  scientific
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pro g ress  an d  its app lications; th e  righ t o f  every o n e  to  th e  benefits  em anating  
from  th e  p ro tec tio n  o f th e  m oral an d  m ateria l in terests deriv ing from  any  
scientific, literary, o r artistic p ro d u c tio n  o f w h ich  h e /s h e  is th e  au thor; an d  
finally, th e  right to  th e  freed o m  in d isp en sab le  for scientific re sea rch  an d  
creative activity.61 As cu ltu re  en co m p asses  a w id e  ran g e  o f  beliefs, va lues 
an d  p rac tices th a t a re  in trinsic to  m ost aspects  o f  life, th e  righ t to  cu ltu re  has 
a b ro a d  scope. Substantively, this includes, am ong  others: th e  rights o f p e rsons 
to  en g ag e  in  eco n o m ic  an d  social activities w h ich  are  p a rt o f  th e ir culture; 
p ro tec tion  from  forcible relocation; land  an d  resource  rights; guaran tees against 
sev ere  env ironm en ta l deg radation ; an d  p ro tec tio n  o f  sites o f  re lig ious or 
cultural significance. For m inority  g ro u p s w ith in  n a tio n  sta tes th e  p ro tec tio n  
an d  p rese rv a tio n  o f  th e ir cultural iden tity  is also co n sid e red  as o n e  o f  the  
m ost significant aspec ts  o f  cu ltural rights.

T he UN H um an  Rights C om m ittee has sta ted  th a t article 27 o f  th e  ICCPR 
is d irec ted  to w ard s “ensu ring  th e  survival an d  co n tin u ed  d ev e lo p m en t o f the  
cultural, religious an d  social identity o f the  m inorities concerned , thus enriching 
th e  fabric o f  socie ty  as a w h o le .”62 It inc ludes th e  du ties an d  obligations that 
a re  n ecessary  for social life to  co n tin u e  an d  are  fu n d am en ta l to  th e  collective 
identity  an d  the  d istinctiveness o f the  group . T he right to  partic ipa te  in  cultural 
life is n o t co n fined  to  cu ltu re  in any  ‘elitist’ sen se  o f access to  an d  k n o w led g e  
o f the  arts an d  sciences. UNESCO in its 1976 ‘R ecom m endation  on  Participation 
b y  th e  P eo p le  at Large in  C ultural Life an d  th e ir C on tribu tion  to  It’ s tressed  in 
its p re a m b le  th a t “cu ltu re  is n o t m ere ly  an  accu m u la tio n  o f  w o rk s  an d  
k n o w led g e  w h ich  an  elite  p ro d u ces , collects an d  conserves in o rd e r to  p lace  
it w ith in  th e  reach  o f  all . . . cu ltu re  is n o t lim ited  to  access to  w o rk s o f  art 
a n d  th e  h um an ities, b u t is at o n e  an d  th e  sam e  tim e th e  acqu isition  o f 
k n o w led g e , th e  d e m an d  for a w ay  o f life an d  th e  n e e d  to  co m m u n ica te .”63

B ased  o n  th e  in te rp re ta tio n  o f  th e  CESCR th e  righ t to  take  p a rt in  cultural 
life genera lly  entails th ree  th ings. Firstly, it en sh rin es  th e  right to  en g ag e  in 
o n e ’s o w n  cultural p rac tices an d  to  exp ress o n ese lf in  th e  lan g u ag e  o f  o n e ’s
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choice. It also inc ludes th e  righ t to  seek  an d  d ev e lo p  cultural k n o w led g e  an d  
exp ressio n s an d  to  sh a re  th em  w ith  o thers, as w ell as to  act creatively an d  
tak e  p a rt in creative activity. Secondly, th e  righ t to  k n o w  an d  u n d e rs ta n d  his 
o r h e r  o w n  cu ltu re  an d  tha t o f o thers th ro u g h  ed u ca tio n  an d  inform ation , 
an d  to  receive  quality  ed u ca tio n  an d  tra in ing  w ith  d u e  reg a rd  for cultural 
identity . T he u se  o f  cultural re so u rces  su ch  as language, institu tions, an d  
land , w a te r b iod iversity  an d  also th e  en joym en t o f  benefits  from  th e  cultural 
heritage are also inc luded  therein . A nd thirdly , it entails the  right to  b e  involved 
in creating  th e  spiritual, m aterial, in te llectual an d  em otiona l exp ressio n s of 
th e  com m unity . This also  inc ludes th e  right to  take  p a rt in th e  d ev e lo p m en t 
o f th e  com m unity  to  w h ich  a p e rso n  belongs, an d  in the  definition, e labora tion  
an d  im p lem en ta tio n  o f  po lic ies an d  decisions tha t h av e  an  im pact o n  the  
exercise  o f  a p e rso n ’s cultural righ ts.64

In  ad d itio n  to  d ifferen t aspects  o f cultural rights en u m era ted  above, th ere  
are  m any  m o re  rights tha t a re  co n sid e red  as its equally  im portan t d im ensions 
e sp e c ia lly  in  th e  c o n te x t o f  th e  in te rd e p e n d e n c e  o f  h u m a n  rig h ts , as 
em p h asised  in  th e  V ienna D eclara tion  an d  P rogram m e o f Action a d o p te d  b y  
th e  W orld C onference  o n  H u m an  Rights in  V ienna on  Ju n e  25, 199365 an d  in 
th e  co n tex t o f b ro a d e r co n cep tu a l in te rp re ta tio n  o f  th e  te rm  culture. T he 
right to  ed u ca tio n  is o n e  o f su ch  rights w h ich  a re  co n sid e red  as an  im portan t 
req u irem en t for th e  tru e  an d  effective en joym en t o f cultural righ ts .66 This 
right is particu larly  vital for th e  p rese rv a tio n  o f  th e  identity  o f  distinct cultural 
g ro u p s .67 T h e  C o n v e n tio n  a g a in s t D isc r im in a tio n  in  E d u c a tio n , 196068 
recogn ises th e  righ t o f  m inorities to  carry o n  the ir o w n  ed uca tiona l activities 
in article 5 w h ich  n o t only  inc ludes th e  right to  th e  m a in ten an ce  o f  schoo ls
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b u t also th e  u se  o f  o r instruction  in th e ir m o th e r to n g u e  as w ell. Similarly the  
ICESCR in its gen era l co m m en t o n  th e  right to  ed u ca tio n  em p h asises  o n  
secu rin g  a cu ltu ra lly  a p p ro p ria te  e d u c a tio n  esp ec ia lly  fo r m inorities  an d  
in d ig en o u s p e o p le s .69

T he cultural rights o f  m inorities are  n o t ab so lu te  an d  a re  sub jec t to  o th e r 
rights recogn ised  u n d e r the  ICCPR. A ccording to  th e  H um an  Rights Com m ittee, 
th e se  rights m ay n o t b e  legitim ately  exerc ised  in  any  m an n e r or to  an  ex ten t 
inconsisten t w ith  o th e r h u m a n  rights reco g n ised  b y  th e  covenan t. G enerally  
cultural practices, w h ich  a re  inconsis ten t w ith  natio n a l law s an d  con trary  to 
in te rna tiona l s tan d ard s, a re  ex c lu d ed  from  th e  am bit o f  cultural rights o f 
m inorities. U n d er article 5 o f  th e  C onven tion  o n  th e  E lim ination  o f  all Form s 
o f D iscrim ination  A gainst W om en (CEDAW) sta tes a re  o b liga ted  to  m odify  or 
p ro h ib it trad itional o r cu ltural p rac tices harm ful to  w o m en . Sim ilarly th e  
en joym ent o f educational right m ust no t deprive  m inorities from  understand ing  
th e  cu ltu re  an d  lan g u ag e  o f th e  com m unity  as a w h o le . T h e  p a rtic ipa tion  in 
any  activity w h ich  is de trim ental to  th e  sovereign ty  an d  security  o f th e  coun try  
is also n o t perm issib le . Thus, m inority  rights m ainly  aim  at p ro tec ting  m inority  
g ro u p s from  cultural assim ilation  in to  th e  d o m in an t cu ltu re  an d  securing  
m in im um  co n d itions req u ired  for th e  p reserv a tio n  o f  th e  cu ltural iden tity  of 
m inorities.

The right to profess and practice religion

O u r w o r ld  h is to ry  is fu ll o f  e x a m p le s  o f  re lig io u s  in to le ra n c e  a n d  
p e rsecu tio n  b a se d  o n  relig ion, inc lud ing  re lig ious w ars. T he co n tem p o ra ry  
re sp o n se  to  this has m ain ly  b e e n  in  reco g n is in g  d em ocratic  p rin c ip le  o f 
re lig ious freed o m  gran ting  every  ind iv idual citizen  th e  right to  ad o p t h is or 
h e r  o w n  re lig io u s belie fs  w ith o u t fear o f  g o v e rn m e n t a n d  n eu tra lity  o f  
go v ern m en ts  o n  re lig ious issues.70 A lthough  historically  th e  p ro te c tio n  of 
re lig ious freed o m  p re c e d e d  th e  p ro tec tio n  o f  o th e r righ ts,71 an  u n p ara lle led  
p ro g re ss  to w a rd  th e  in te rn a tio n a lisa tio n  o f  re lig io u s  h u m a n  rig h ts  w as
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w itn essed  on ly  in  th e  20th century . T he UDHR w as th e  first UN in strum en t to 
address th e  sub jec t o f  re lig ious freedom . Article 18 o f  th e  UDHR recogn ises 
tha t “ev ery o n e  shall h av e  th e  right to  freed o m  o f though t, co n sc ien ce  an d  
re lig io n .” This right also inc ludes freed o m  to  ch an g e  his re lig ion  o r belief, 
an d  freedom , e ith er a lo n e  o r in  com m unity  w ith  o thers an d  in  p u b lic  or 
p rivate, to  m an ifest h is re lig ion  o r b e lie f  in  teach ing , p ractice , w o rsh ip  an d  
observance . This p rov is io n  basically  p ro m o tes  th e  d em ocratic  p rin c ip le  tha t 
individual re lig ious d ifferences m ust b e  re sp ec ted  .72

T he 1959 UN stu d y  b y  A rcot K rishnasw am i o n  d iscrim ination  in th e  m atter 
o f re lig ious rights an d  p rac tices w as a n o th e r im p o rtan t m ove  in  iden tification  
an d  p ro tec tio n  o f re lig ious freed o m s.73 T he s tu d y  ana lyzed  th e  co n cep ts  an d  
co n ten ts  o f freed o m  o f thou g h t, conscience , an d  re lig ion  as legal rights w ith  
p erm issib le  lim itations o n  it. It also co v ered  th e  crucial issue o f p rosely tiz ing  
an d  conversion . M ore im portantly , K rishnasw am i em p h asised  th e  collective 
aspects  o f  re lig ious rights inc lud ing  in tern a tio n a l ties an d  contacts. H e dealt 
a vast array  o f  issues w ith in  th e  am bit o f re lig ious rights inc lud ing  w orsh ip , 
religious processions, p ilgrim ages, eq u ip m en ts  an d  sym bols, d isposal o f  dead , 
ob se rv an ce  o f  ho lidays an d  days o f  rest, d ie tary  practices, ce leb ra tio n  an d  
d isso lu tion  o f m arriage, d issem ina tion  o f relig ious belief, an d  tra in ing  o f 
p e rso n n e l etc .

T he  ICCPR reco g n ised  th e  re lig ious rights w ith o u t “d istinc tion  o f  any  kind, 
such  as race, colour, sex, language, religion, political o r o ther op in ion , national 
o r social origin, p roperty , b irth  o r o th e r s ta tu s .” Several p rov isions o f  th e  
co v en an t are  re lev an t to  re lig ious rights. Article 18, for exam ple, g u aran tees  
th e  sam e rights listed  in article 18 o f  th e  UDHR, fu rther inc lud ing  th e  right o f 
p aren ts  “to  e n su re  th e  relig ious an d  m oral ed u ca tio n  o f  the ir ch ild ren  in 
con fo rm ity  w ith  th e ir  o w n  co n v ic tio n s .” T h e  H u m an  Rights C om m ittee’s 
gen era l co m m en t no . 22 o n  article 18 stresses th a t th e  righ t to  freed o m  of 
though t, conscience , an d  re lig ion  is “far-reach ing  an d  p ro fo u n d ” an d  p ro tec ts  
theistic  an d  atheistic  beliefs, as w ell as th e  right n o t to  p ro fess any  relig ion.
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A lthough  article 18 do es n o t explicitly re fer to  th e  righ t to  ch an g e  o n e ’s 
relig ion, experts  in te rp re t th e  p rov is io n  as fully recogn iz ing  th e  sam e as 
p ro c la im ed  b y  th e  UDHR.74 Article 20(2) im poses th e  d u ty  u p o n  sta tes to 
p ro h ib it b y  law  th e  advocacy  o f  re lig ious h a tred  tha t incites to  discrim ination , 
hostility, o r v io lence. Article 27, in th e  specific  con tex t o f m inorities, p ro tec ts  
the ir m em b ers  from  b e in g  d en ied  th e  righ t to  enjoy th e ir o w n  culture, to 
p ro fess an d  p rac tise  th e ir o w n  relig ion. M oreover, for th e  p u rp o se  o f  th e  
co v en an t th e  re lig ion  is in te rp re ted  in  b ro a d e r  sen se  so  as to  en co m p ass 
b o th  theistic  an d  non-theistic  re lig ions as w ell as ra re  an d  virtually  u n k n o w n  
faiths. For all p ractical p u rp o ses , th e  right se t fo rth  in  article 27 for m inorities 
“to  p ro fess an d  prac tise  the ir o w n  re lig io n ” has p ro b ab ly  b e e n  su b su m ed  
in to  th e  sim ilar g u aran tees  in c lu d ed  in  th e  co v en an t an d  o th e r h u m a n  rights 
instrum ents.

T h e  UN D eclara tion  o n  th e  E lim ination  o f All Form s o f In to le ran ce  an d  o f 
D isc rim in a tio n  B ased  o n  R elig ion  o r  B elief, 1981 is a n o th e r  im p o rta n t 
in ternational instrum ent p ro tec ting  religious rights an d  prohib iting  in to lerance 
o r d iscrim ination  b a se d  o n  re lig ion  or be lie f.75 T he d ec la ra tion  p ro v id es a 
co m p reh en siv e  ca ta logue  o f  rights w h ich  inc lude  th e  righ t to  h av e  a re lig ion  
o r b e lie f o f  his cho ice  an d  m anifest th e  sam e in w o rsh ip , observance , p ractice  
an d  teach in g ; to  w o rsh ip  o r assem b le  in c o n n ec tio n  w ith  a re lig ion  o r an d  to  
estab lish  an d  m ain ta in  p laces for th e se  p u rp o ses ; to  m ake, acqu ire  an d  use  
to  an  a d e q u a te  ex ten t th e  n ecessary  articles an d  m ateria ls re la ted  to  th e  rites 
o r custom s o f a re lig ion  o r belief; to  w rite , issue an d  d issem inate  re levan t 
p u b lica tions in th e se  areas; to  teach  a re lig ion  o r b e lie f  in  p laces su itab le  for 
th e se  p u rp o ses ; to  train, appo in t, e lect or d esignate  by  succession  ap p ro p ria te  
lead ers  called  for b y  th e  req u irem en ts  an d  s tan d ard s o f any re lig ion  or belief; 
to  observe days o f  rest an d  to  celebrate  holidays and  cerem onies in  accordance 
w ith  th e  p recep ts  o f o n e ’s re lig ion  o r belief; an d  to  estab lish  an d  m ain ta in  
com m unica tions w ith  ind iv iduals an d  com m unities in m atters o f  re lig ion  and
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b e lie f  at th e  n a tiona l an d  in tern a tio n a l levels.76 A lthough  th e  d ec la ra tion  is 
no t, in itself, a legally  b in d in g  instrum ent, it con ta in s m any  basic  p rinc ip les 
an d  rights th a t are b a se d  o n  such  s tan d ard s en sh rin ed  in  o th e r in ternational 
instrum ents w h ich  are  legally  b in d in g  inc lud ing  th e  ICCPR. Furtherm ore , it 
also carries th e  w e ig h t o f  so lem n  p le d g e  o f  sta tes an d  a g rea t d eg ree  o f m oral 
persu asiv e  v alue  w h ich  also has an  indefinab le  legal effect. O n  th e  w hole , 
th e  1981 d ec la ra tion  is seen  as a reaso n ab ly  g o o d  tex t w h ich  reflects o u r 
gen era l u n d e rs tan d in g  o n  re lig ious rights.

The right to use one’s own language

A m ajor a sp ec t o f  m inority  rights has b e e n  th e  right o f m inority  g ro u p s to  
u se  th e ir o w n  language. In  m any  states m inorities sp eak  languages d ifferent 
from  th a t o f th e  d o m in an t g ro u p  an d  th ey  often  face difficulties in  using  the ir 
lan g u ag e  in th e  p u b lic  sphere . T he lan g u ag e  occu p ies  su ch  an  im portan t 
p lace  in  h u m a n  life as se lf-exp ression  b y  an  ind iv idual in his o r h e r o w n  
lan g u ag e  is co n sid e red  as an  essen tia l e lem en t to  th e  h u m a n  personality . T he 
la n g u a g e  is a lso  p e rc e iv e d  as an  e ssen tia l m a rk e r o f  id en tity  w h ic h  is 
intrinsically  re la ted  to  cu ltu re  an d  e thn icity  an d  is also  co n sid e red  very  vital 
for th e  survival o f  th e  m inority  as a cultural g roup .

T he right to  u se  o n e ’s o w n  language is p e rh ap s  the  m ost w idely  recogn ised  
m inority  rights in  in te rna tiona l law . T h e  linguistic rights o f  m inorities is n o t 
on ly  lim ited  to  u se  o n e ’s lan g u ag e  in  day-to -day  o rd inary  conversa tions, b u t 
it can  ex ten d  to  ed u ca tio n  b e in g  o ffered  in  th e  m ed iu m  o f tha t language, an d  
th e  u se  o f  it in p u b lic  an d  adm inistra tive services, judicial p ro ceed in g s, an d  
th e  m edia. N evertheless, th e  p ro tec tio n  o f th e  linguistic rights o f  m inorities is 
far from  self-ev iden t an d  o ften  it is n o t c lear h o w  th ese  rights w ill b e  ap p lied  
to  d ifferen t situa tions o f linguistic com plexity .

Article 27 o f th e  ICCPR is o f  g rea t im portance  in  p ro tec tin g  th e  linguistic 
rights o f m inorities. It p rovides that individuals belong ing  to  a linguistic m inority 
m ay u se  th e ir lan g u ag e  am ongst them selves, an d  tha t th e  sta te  m ust n o t seek  
to  restrict the ir affairs b ecau se  o f  th e ir s ta tus as a linguistic m inority . T he 
affairs o f m inorities involving u se  o f  th e ir lan g u ag e  rem ain  p ro tec ted  against 
sta te  in te rfe rence  ev en  if a sta te  m ay  h av e  n o  ob liga tion  to  reco g n ize  m inority  
languages. For instance, m inorities a re  a llo w ed  to  m ain ta in  th e ir schoo ls
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im parting  instruction  in  th e ir o w n  languages, a lth o u g h  a g o v e rn m en t is n o t 
ob lig a ted  to  financially  su p p o rt su ch  schools. Thus, th e  right to  estab lish  an d  
adm in ister the ir o w n  ed u ca tio n a l institu tions is n ecessary  concom itan t to  the  
righ ts o f  lingu istic  m in o rities  to  u se  th e ir  lan g u ag e  am o n g st th em se lv es  
especially  w h e re  the ir lan g u ag e  is u se d  as th e  m ed iu m  o f instruction . A nother 
s itua tion  in w h ich  th e  p ro tec tio n  o f article 27 cou ld  b e  ra ised  is w h e re  pub lic  
au thorities  p ro h ib it p riva te  m ed ia  or p u b lica tions in  a m inority  language, 
th o u g h  su ch  a p rac tice  w o u ld  also likely to  constitu te  a v io la tion  o f freed o m  
o f exp ression . U nfortunately , su ch  restric tions are  n o t as u n co m m o n  as o n e  
m igh t believe.

It is, how ever, n o t clear w h e th e r article 27 w o u ld  entail positive obligations 
o n  sta tes to  p ro tec t o r p ro m o te  m inority  languages o r m erely  a negative  
ob liga tion  to  absta in  from  in terfering  w ith  lan g u ag e  u se  in  th e  p rivate  sphere . 
In  th e  o p in io n  o f  m any  scho lars this article co u ld  b e s t b e  seen  m erely  as a 
reg im e o f linguistic to le ran ce  ra th e r th an  oblig ing  sta tes to  u n d e rta k e  positive  
m easu res  in favour o f  linguistic m inorities. T he UN H u m an  Rights C om m ittee, 
how ever, asserts tha t “positive  m easu res  b y  States m ay also b e  n ecessary  to 
p ro tec t th e  identity  o f a m inority  an d  th e  rights o f its m em b ers  to  en joy  an d  
d ev e lo p  the ir cu ltu re  an d  lan g u ag e  ... in  com m unity  w ith  o th e r m em b ers  o f 
th e  g ro u p ”.77 M any m o re  p e r tin e n t issues c o n ce rn in g  linguistic  righ ts o f 
m inorities, like u se  o f language  in courts, in education , an d  in com m unication  
w ith  p u b lic  au thorities, are  also n o t explicitly  dealt w ith  in  article 27.

M ore explicit p rov isions o n  linguistic m inorities a re  co n ta in ed  in  th e  1992 
declaration. For exam ple, article 4 obliges states to  create favourable conditions 
to  e n a b le  p e r s o n s  b e lo n g in g  to  m in o r itie s  n o t  o n ly  to  e x p re s s  th e ir  
characteristics b u t also d ev e lo p  th e ir culture, language, relig ion, trad itions 
an d  custom s. It further provides that the  state shou ld  take app rop ria te  m easures 
so  that, w h e rev e r possib le , p e rso n s  b e lo n g in g  to  m inorities h av e  ad eq u a te  
o p p o rtu n itie s  to  lea rn  th e ir m o th e r to n g u e  o r to  h av e  instruction  in  the ir 
m o th e r to ngue . It also ob liges sta tes to  p ro m o te  th e  lea rn ing  ab o u t history, 
trad itions, lan g u ag e  a n d  cu ltu re  o f  th e  m inorities . T hus, th e  d ec la ra tio n  
en co u rag es sta tes to  a d o p t a p p ro p ria te  legislative an d  o th e r m easu res  to 
p ro tec t an d  p ro m o te  th e  linguistic identity  o f  m inorities.

T he E u ro p ean  instrum ents specify  linguistic rights o f  m inorities in  g rea te r 
details, a lth o u g h  m ost a re  c o u ch ed  in term s w h ich  leave  a g rea t deal of
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d iscre tion  to  sta tes.78 As th e  first in ternational legal in strum en t d ev o ted  to  the  
pro tection  o f m inority languages, the  E uropean  Charter for Regional o r M inority 
L anguages has im pressive ach iev em en ts .79 T he charte r significantly  ra ises th e  
stan d ard s o f  p ro tec tio n  particu larly  in  areas w h e re  in te rna tiona l instrum ents 
are  ex trem ely  deficient. T h o u g h  it aim s directly  at th e  m inority  languages 
ra th e r th an  th e  sp eak ers , its im p lem en ta tio n  vis-a-vis a g iven  lan g u ag e  will 
natu ra lly  h av e  rep e rcu ssio n s for th e  lives o f  its speakers. T he charte r covers 
th e  p rov isions relating  to  u se  o f  m inority  lan g u ag es in  ed u ca tio n  an d  in 
m edia, in  legal an d  adm inistra tive contex ts, in  econom ic  an d  social life, for 
cultural activities an d  in  trans-fron tier exchanges.

T h e  E u ro p e a n  F ram ew o rk  C o n v en tio n  fo r th e  P ro tec tio n  o f  N ational 
M inorities, 1995 also  sets fo rth  a n u m b e r o f  significant p rinc ip les re la ting  to  
p ro te c tio n  o f  lingu istic  m inorities . It re co g n ize s  th e  rig h t o f  in d iv idua ls 
b e lo n g in g  to  a linguistic m inority  to  u se  th e ir lan g u ag e  am o n g  them selves, in 
p riva te  as w ell as in  public . It also  ack n o w led g es th e  im p o rtan ce  o f  th e  u se  
o f m inority  languages b e fo re  p ub lic  au thorities particu larly  in areas w h e re  
m inorities traditionally  reside, or are o therw ise  p re sen t in substantial num ber.80 
It also includes, during  crim inal p ro ceed in g s, th e  right to  b e  in fo rm ed  o f the  
reaso n s o f th e  arrest an d  o f th e  n a tu re  an d  cause  o f  any  accu sa tio n  b ro u g h t 
against h im  o r h e r in a lan g u ag e  h e  o r sh e  u n d erstan d s. It also contains 
p rov isions regard ing  th e  right to  u se  o n e ’s p e rso n a l n am es in  th e  m inority  
lan g u ag e  an d  th e  righ t to  official reco g n itio n  o f  th em  in acco rd an ce  w ith  
the ir legal system .81 It fu rther adds th e  right to  d isp lay  m inority  language  
signs, inscrip tions an d  o th e r in fo rm ation  o f a p riva te  n a tu re  v isib le  to  the  
public . It also  ob liges sta tes to  ‘d isp lay  trad itional local nam es, s tree t nam es 
an d  o th e r topograph ica l indications in ten d ed  for the  public  also in the  m inority 
lan g u ag e ...’ in  areas trad itionally  in h ab ited  b y  m inorities p ro v id ed  th e re  is a 
sufficient d e m an d  an d  tak ing  in to  acco u n t the ir specific  conditions.

T he F ram ew ork  C onven tion  also con ta ins m any  im p o rtan t p rov isions on  
m inority  languages w h ich  deal w ith  ed u ca tio n  like guaran tees for the  teach ing  
o f th e  lan g u ag e  itself, o r o f  o th e r sub jects in  th a t lan g u ag e  w ith o u t p re jud ice
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to  lea rn in g  o r teach in g  in  th e  official lan g u ag e  82 and, th e  righ t to  se t u p  an d  
m an ag e  the ir o w n  in d e p e n d e n t ed u ca tio n a l an d  tra in ing  institu tions w ith o u t 
any  financial ob liga tion  o n  th e  p a rt o f th e  sta te83 etc . ap art from  th e  g enera l 
right ‘to  lea rn  his o r h e r  m inority  lan g u ag e ’.84 T h e  UNESCO C onven tion  on  
th e  E lim ination  o f  D iscrim ination  in E duca tion  also  inc ludes th e  possib ility  of 
estab lish m en t o r m a in ten an ce  o f  sep a ra te  ed u ca tio n a l institu tions b ecau se  of 
linguistic rea so n s .85

T h e  OSCE has also  p a id  m u ch  a tten tio n  to  th e  issue o f linguistic rights o f 
th e  m in o ritie s . T h e  C o p e n h a g e n  d o c u m e n t o f  1990 c o n ta in s  im p o rta n t 
com m itm ents o n  th e  linguistic p ro tec tio n  o f th e  m inorities. P a rag rap h  32 o f 
th e  C o p e n h a g e n  d o c u m e n t s tre sse s  th a t p e rso n s  b e lo n g in g  to  n a tio n a l 
m inorities h av e  th e  right to  u se  freely th e ir m o th e r to n g u e  in private  as w ell 
as in pub lic , to  estab lish  an d  m ain ta in  ed u ca tio n a l institu tions, to  co n d u ct 
re lig ious an d  ed u ca tio n a l activities in  th e ir m o th e r to n g u e , to  d issem inate , 
have  access to  an d  exch an g e  inform ation  in  their m o th e r tongue. In  p arag rap h  
43, it fu rth er ob liges sta tes to  en su re  th a t p e rso n s  b e lo n g in g  to  national 
m inorities, n o tw ith stan d in g  th e  n e e d  to  learn  th e  official lan g u ag e  o f the ir 
state, h av e  a d e q u a te  o p p o rtu n itie s  for instruction  o f th e ir m o th e r to n g u e  
and , w h e re  p o ssib le  an d  necessary , for its u se  b e fo re  p ub lic  authorities.

VI Conclusion

T he p re sen ce  o f o n e  or m o re  m inority  g ro u p s in  alm ost all sta tes is a 
reality  o f m o d e rn  tim e. It is n e ith e r im perative n o r  p o ssib le  for every  sta te  to  
b e  ethnically , relig iously  an d  linguistically  pure . It is also a stark  fact that 
m inorities h av e  su ffe red  d iscrim ination, deprivation , an d  fo rced  assim ilation. 
It is also  clearly  reco g n ised  th a t m ere  o b se rv an ce  o f  equality  righ ts an d  
p ro h ib itio n  o f d iscrim ination  m ay n o t b e  sufficient for an  a d e q u a te  p ro tec tio n  
o f  m inorities an d  to  add ress th e ir concerns. It is in  th e  light o f  th e se  facts a 
co n sen su s has arrived  b o th  at in te rna tiona l an d  natio n a l levels tha t m inority  
g ro u p s n e e d  special rights an d  p ro tec tions. T herefo re , sta tes a re  req u ired  to  
tak e  special m easu res  to  p rese rv e  th e  ex istence  an d  iden tity  o f m inorities. In  
m ost dem ocratic  sta tes th e  p ro tec tio n  o f  m inority  rights has em erg ed  as an

2015] Minority Rights Under International Law  399

82 Id., art. 14.
83 Id., art. 13.
84 Id., art. 14.
85 Supra note 69, art. 5(1)c.



im portan t an d  effective legal an d  po licy  in strum en t in  accom m odating  ethnic, 
relig ious an d  linguistic diversity. M inority rights are  also  co n sid e red  n ecessary  
to  ach ieve  th e  goal o f  substan tive  equality  as o p p o se d  to  form al o r legal 
equality . M oreover, is also  an  essen tia l co n d itio n  for g rea te r political an d  
social stability  an d  p e a c e  w ith in  an d  across sta te  b o rd ers .

U ndoub ted ly , th e re  are various in te rna tiona l legal instrum ents explicitly  
recogn ising  m inority  rights, neverthe less the ir efficacy an d  ad eq u acy  are often  
d o u b ted . T he p rincip les en u n c ia ted  in  various m inority  rights instrum ents 
are, for th e  m ost part, n o t on ly  very  gen era l b u t are  also sub jec t to  m ultip le  
in terp re ta tions. Im p lem en ta tio n  m echan ism s are  also very  w eak . M inority 
rights p rov isions are  m ostly  c o u ch ed  in  ra th e r v ag u e  language, leav ing  sta te  
p a r tie s  w ith  a c o n s id e ra b le  a m o u n t o f  d isc re tio n  in  in te rp re ta tio n  an d  
im p lem en ta tion . T he re luc tance  to  reco g n ise  m inority  g ro u p s  as h o ld e rs  o f 
rights fu rther w e a k e n  th e  situation . M ost o f th e  m inority  rights instrum ents 
are  n o t legally  b ind ing . T he in te rna tiona l com m unity  has m ad e  significant 
strides in  articu lating  m inority  rights. W hat is n o w  req u ired  is to  en su re  tha t 
political an d  legal com m itm ents accep ted  b y  sta tes for the ir m inorities are  
effectively m o n ito red  an d  en fo rced  in  g o o d  faith.
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