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Abstract

V.R. Krishna Iyer was one of those judges of India who not only read 
Muslim law but undersood it in its appropriate form, and accordingly 
conceptualised and interpreted it. He admitted the distortions made by the 
British judges in their interpretation of the Muslim law because they were 
unable to understand the culture and social background in which Muslim 
law was promulgated. In his opinion, when Manu and Mohammad of India 
and Arabia would be interpreteted by the British judges, marginal distortions 
were bound to creep in. The same is true for many Indian judges when they 
interpret Muslim law. This paper is a tribute to Krishna Iyer J, in the form of 
analysis of his various judgments, which show his in-depth knowledge and 
foresight about the Muslim law in India. He is no more with us but his 
judgments continue to enlighten the scholars of Muslim law throughout the 
world and particularly India.

I Introduction

INDEPENDENT INDIA has seen  a num ber of judges that have left an 
indelible imprint on the sands of time and w ho shall be rem em bered forever. 
O ne nam e that shines is that of V.R. Krishna Iyer.1 He not only delivered 
justice as per traditional norm s bu t always tried to achieve social justice in a 
w elfare state. His judicial acum en not only solved the problem s of com m on 
m an bu t also com pelled the executive and the legislature to com e out of their
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stupor. Accordingly, m any legislative and executive m easures w ere taken for 
achieving the welfare of the underprivileged. W hether he took the cause of 
environm ental p ro tection  or sexual discrim ination, one  them e rem ained 
constant in his journey as a judge-he was always inclined towards amelioration 
of the dow ntrodden tribals, minorities, w om en and other deprived groups of 
people. W hen the nation had  just started celebrating his 100*  ̂birth anniversary 
and various sem inars and w orkshops on his life w ere being organised, he  left 
his fellow m en to fulfil his further accom plished task. Words are not sufficient 
to express gratitude for the contributions he  m ade for the nation and the 
w hole of humanity. Many em inent scholars, lawyers and activists have and 
will pay rich hom age to him, bu t as a student of Muslim law, one is forced to 
think that people of the caliber and acum en of Iyer J are born  once in m any 
generations. Iyer J was highly inform ed about the intricacies of Islamic law 
w hich gets reflected in his work.

The purpose of writing this paper is to pay hom age to the departed  soul 
by  rem em bering  his w ell in fo rm ed  in te rp re ta tio n  o f M uslim  law. The 
contribution of som e jurists for the developm ent of Islamic law  in India during 
early 20‘h century is significant.2 However, as a judge of independent India, 
how  Iyer J contributed to create a body  of w ork w hich reflects the true law of 
Islam, is indeed notew orthy. O ne can quote a few w ords from his judgm ent 
to illustrate his in-depth know ledge and far sightedness on the sources of 
Islamic law. In Yousufv. Swaram m a,3 he  lam ented the distortions of Muslim 
law. According to him, this was b ound  to happen  since Muslim law was 
interpreted by those w ho had no background in it. In this case, unlike his 
brother judges, he drew  the true picture of Muslim law  w hich m ay b e  a torch 
bearer for the brother judges of the departed  soul and even for the Muslim 
clergy. He states:4

Since infallibility is not an  attribute of the judiciary, the view has 
been  ventured by Muslim jurists that the Indo-Anglian judicial 
exposition of the Islamic law of divorce has not exactly been  just
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to the Holy Prophet or the Holy Book. Marginal distortions are 
inevitable w hen the Judicial Committee in D ow ning Street has to 
interpret Manu and M uham m ad of India and Arabia. The soul of 
a culture-law is largely the formalised and enforceable expression 
of a com m unity's cultural norm s- cannot b e  fully understood  by 
alien minds. The view that the Muslim husband enjoys an arbitrary, 
unilateral pow er to inflict instant divorce does no t accord with 
Islamic injunctions. The statem ent that the wife can buy a divorce 
only w ith the consent of or as delegated by  the husband is also 
not wholly correct. Indeed, a deeper study of the subject discloses 
a surprisingly rational, realistic and m odern law of divorce.

The above observation is an illustration of his deep  understanding the of 
subject w hich equ ipped  him  with the interpretive tools to draw  a fine line 
betw een  the true law of Islam and the distorted picture draw n by the British. 
By emphasising som e of his significant judgments on various aspects of Muslim 
law, this paper attem pts to appreciate Muslim law  in its spirit and at the same 
time distinguish it from its real distorted forms.

II Some significant aspects o f Muslim law 

Marriage - Polygamy

O ne of the m ost debatable aspects of Muslim law in India happens to be 
polygam ous marriages. The reason behind  it is that the British judges5 and 
m ost of the writers like M acnaughten6 and Mulla7 and even sometimes, the 
maul v̂is;8 gave the im pression that under Islamic law, bigam ous m arriage has
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been  fully recognised on the socio-legal platform  w ithout any sanction. On 
the contrary, the Quran, w hich is the primary source of Islamic law, prohibits 
bigam ous m arriage as m an cannot treat the wives equally. It is pertinent to 
note that bigam ous marriages w ere perm itted in times w hen w ar left children 
orphaned  and w om en w idow ed. Thus to support them, m aintain them  and 
protect their life and property and to avoid their exploitation, this practice 
was allow ed but even then  the condition of equality am ongst the wives was 
em phasized. The w ay Iyer J looks at the provision of bigam y w hich is an 
exception under extrem e circum stances favouring w om en and no t a law  for 
the pleasure of m en is discussed hereinafter. In a case9 he  had to consider 
w hether a person  accepting persuasion, ceases to b e  Muslim u nder the 
M oham m edan law  w hile considering a question of bigamy. Analysing the law 
on the subject, Iyer J observed:10

Religion is not am enable to reason and theological disputes cannot 
be  decided by secular courts. So my duty is as em barrassing as 
my jurisdiction is limited. Even so, the laws of the land lay dow n 
norm s of conduct and bind  divine and com m oners alike. The 
Indian Penal Code w hich prohibits bigam y cannot b e  evaded by 
pleading Islam unless founded  on som e exem ption recognized 
by the law.

The above exposition should rem ove the doubts and m isunderstandings 
of the Indian judges. They should avoid putting together all the aspects of 
sharia  and fiq h  including religion, and interpreting the sam e in their ow n way 
w ithout having adequate know ledge on the subject. They are entitled to 
interpret and enforce the secular law  uniformly but as far as religious law is 
concerned, it is not their dom ain to interpret it, as is evident from  the above 
exposition. This attitude will avoid m any m isunderstandings am ong different 
sections of the society. Recently, a decision on  bigam y11 was delivered by the 
Suprem e Court. The decision affirmed preventive m easure adopted  by the 
UP governm ent for their em ployees in order to prevent bigam y during service. 
The court should have, with the help of Quranic injunctions, observed that 
bigam y is not law, but an exception allow ed in extrem e situation. Instead the 
court w ent into the dom ain of religion w ithout resorting to the difference of
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fiqh  and sharia . Adding fuel to the fire, the court deem ed itself fit to interpret 
a purely theological term  like im a n  (faith). Such a situation m ay create a lot of 
problem s and controversies. Thus, if any social reform  is to be  initiated, in 
order to secure upliftm ent of w om en, it should be  followed on the lines of 
Iyer J. He w as fully aw are of the Q uranic law on bigam y and how  it was 
m isinterpreted. In his w ords:12

The Koranic injunction has to b e  understood in the perspective 
of prevalent unrestricted polygam y and in the context of the 
battle in w hich m ost m ales perished, leaving m any females or 
orphans and that the holy prophet himself recognized the difficulty 
of treating two or m ore wives w ith equal justice, and in such a 
situation, directed that an individual should have only one wife.
In short the Koran en jo ined  m onogam y u p o n  M uslims and 
departure therefrom  is an exception. This is why, in the true 
spirit of the Koran, a num ber of Muslim countries have codified 
the personal law w herein  the practice of polygam y has been  
either totally prohibited or severely restricted.

The above explanation, based  on prim ary sources of Islamic law leaves no 
doubt as to the true law  of polygam y under Muslim law.

Dower

D ow er is a unique feature under Islamic law  w hich has no parallel concept 
in any other legal system. Therefore, it is often m isunderstood by those w ho 
do not understand the spirit of this law. Either they understand it in terms of 
dow ry or sale. T hough the Islamic legal literature is replete w ith the concept 
of dow er and m any leading judicial decisions are found on the subject, even 
then  both  laym en as well as the law m en in m odern  times get confused about 
the concept of m ehar. The legal history of Indian Muslim law also reveals this 
confusion. W hen under section 125 of the Code of Criminal Procedure, 1973 
(CrPC), a divorced wife w as declared entitled to get m aintenance by her 
form er husband, the clergy m en protested  against this provision, treating it as 
inconsistent w ith sharia. Thereafter, section 127 (b ) of Cr PC w as added  
through an am endm ent. According to this section, if the dow er of a w om en is 
such a substantial am ount that it m ay b e  considered  as a substitu te of 
m aintenance, then the Muslim husband  gets absolved of his obligation under
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section 125 of Cr PC. Since this provision has been  inducted, m any doubts 
have surfaced. O ne cannot understand how  mehar, w hich is an integral part 
of Muslim marriage, (about w hich the Prophet says “no mehar, no m arriage”) 
can b e  a substitute of m aintenance for divorcee.

M ehar  is not related to divorce and it is an independent institution of 
Islamic law  of status. It is to be  paid as a gift at the time of m arriage by the 
husband to his wife and it m ay be only in the form of prom pt dow er ( mehar- 
a-m uajjal). There is no deferred dow er ( m ehar-a-m uw ajjal) as such. It is an 
exception and a pro-w om en law  that marriage should not be postponed  if 
the w om en are voluntarily ready to defer their bridal gift due to poverty of 
their proposed  husband. In such cases alone, m ehar  can b e  paid later. But it 
does not m ean that it should b e  paid only after divorce or death. It is like a 
debt and the property can b e  retained in lieu of m ehar.̂ 3 As soon  as a m an is 
capable of having such am ount, it should b e  paid at that very m om ent. Here 
again, Iyer J clearly understood the law; he states that “w e must realise that 
Muslim law  show s its reverence for the wife in the institution of mehar. It is 
neither dow ry nor price for m arriage.”14 He further referred to a fam ous 
judgm ent on dow er by Syed M ahm ood J, w hich reads:15

M ehar is not the exchange or consideration given by the m an to 
the wom an, bu t an effect of the contract im posed by law on the 
husband  as a token  of respect for its subject: the wom an. Giving 
a correct appraisal of the concept of mehar, the Privy Council 
once described it as an essential incident to the status of marriage.

He profusely quoted Islamic legal literature in support of judicial decisions 
and juristic interpretations.16 Iyer J further rem oved the confusion betw een 
dow er and its relationship w ith divorce and m aintenance particularly in the
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light of section 127 (3) (b ) of CrPC as well as Islamic law. Q uoting from 
various Islamic legal authorities and Privy Council decisions, he observed:17

The quintessence of m ehar w hether it is prom pt or deferred is 
clearly not a contem plated quantification of a sum  of m oney in 
lieu of m aintenance u p o n  divorce. Indeed, dow er focuses on 
marital happiness and is an incident of connubial joy. Divorce is 
farthest from the thought of the bride and the bridegroom  w hen 
m ehar is prom ised. Moreover, dow er m ay b e  prom pt and is 
payable during m arriage and cannot, therefore, b e  a recom pense 
for d ivo rce  to o  d is tan t an d  u n p le a sa n t for th e  b rid e  and  
b rid eg ro o m  to env ision  on  th e  n up tia l b ed . M aybe, som e 
legislatures m ight have taken it in that light, bu t the law is to be  
read as the law  enacted. The language of Section 127(3) (b) 
appears to suggest that paym ent of the sum  and the divorce
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wife as a necessary effect of marriage. To use the language of the Hedaya, "the 
payment of dower is enjoined by the law merely as a token of respect for its object 
(the woman), wherefore the mention of it is not absolutely essential to the validity 
of a marriage; and, for the same reason, a marriage is also valid, although the man 
were to engage in the contract on the special condition that there should be no 
dower."- (Hamilton's Hedaya by Grady at 44). Even after the marriage the amount of
dower may be increased by the husband during coverture.....In this sense and in no
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law. Under that law marriage does not make her property the property of the 
husband, nor does coverture impose any disability upon her as to freedom of contract. 
The marriage contract is easily dissoluble, and the freedom of divorce and the rule 
of polygamy place a power in the hands of the husband which the Law-giver intended 
to restrain by rendering the rules as to payments of dower stringent upon the husband. 
No limit as to the amount of dower has been imposed, and it may either be prompt, 
that is immediately payable upon demand, or deferred, that is payable upon the 
dissolution of marriage, whether by death or divorce. The dower may also be partly 
prompt and partly deferred; but when at the time of the marriage ceremony no 
specification in this respect is made, the whole dower is presumed to be prompt 
and due on demand.”
Fuzlunbi v. K. Khader Vali, AIR 1980 SC 1730.



should b e  essentially parts of the sam e transaction so as to m ake 
one the consideration for the other. Such custom ary divorce on 
paym ent of a sum  of m oney am ong the so called low er castes 
a re  n o t u n co m m o n . At any  ra te  th e  p a y m e n t o f m o n ey  
contem plated by  section 127(3) (b) should b e  so linked w ith the 
divorce as to becom e payable only in the event of the divorce.
M ehar as understood in M oham m adan Law cannot under any 
circumstances b e  considered as consideration for divorce or a 
paym ent m ade in lieu of loss of connubial relationship.

On another occasion he explained that m ehar  was a legal responsibility of 
the husband.18 These judicial observations evidence a correct understanding 
of the Islamic legal concept of m ehar. But due to m isunderstanding of the law 
on mehar, w hich is already replete w ith m any judicial decisions and other 
legal literature, this confusion arose. In order to rem ove the confusion betw een 
dow er and  m aintenance, after explain ing the  concep t o f m ehar , Iyer J 
beautifully harm onized the two institutions and the legislative intent as under:19

^ th a t  even by harmonizing paym ents under personal and customary 
laws w ith the obligations under Sections 125 to 127 of the Cr PC the 
conclusion is clear that the liquidated sum  paid at the time of divorce 
m ust be a reasonable and not an illusory am ount and will release 
the quondam  husband from the continuing liability, only if the sum  
paid is realistically sufficient to m aintain the ex-wife and salvage 
her from  destitu tion  w h ich  is the ana them a o f the  law. This 
perspective of social justice alone does justice to the com plex of 
provisions from Section 125 to Section 127 of the Criminal Procedure 
Code.

Divorce

In Islam, marriage is a very simple procedure. It is nothing but the expression 
of two words; one from the b ride’s side and the other from the bridegroom ’s. 
These w ords are generally know n as ijab and qubool w hich m ean offer and 
acceptance. M ehar is already included in the concept of marriage. However, 
divorce is a very long procedure and this procedure is not described in any 
secondary book  bu t in the divine book  itself. O ne full chapter is devoted to
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ta laq  20 and in another chapter21 its details are explained. The crux is that 
divorce is only perm issible in extrem e circum stances firstly, by  husband, 
secondly, by  wife and lastly, by  m utual consent of both. These three cases are 
popularly know n as tal âq, k̂ hu l̂̂a  and m û b̂ar â t respectively in legal terminology. 
It is little difficult to understand the concepts of various forms of divorce. The 
practice of Indian Muslims has m ade marriage com plex and t̂a l̂̂a q̂  very simple.22 
The Indian Muslim practice includes only three utterances of the w ord  t̂a l̂̂a q̂ 
(i.e., tal âq  t̂al âq  talaq). The procedure is often m isunderstood; the w hole 
procedure of divorce is rarely know n except to few m em bers of the bench  
and  bar. U nfortunately certain decisions w hich  throw  light on  the true 
exposition of divorce could not find the place in any legal report.23 Here 
again, Iyer J seem s well inform ed and som e of his judgm ents are being 
presented to illustrate his know ledge. It was held: 24

It is a popu lar fallacy that a Muslim m ale enjoys, u nder the 
Q uaranic law, unbridled authority to liquidate the marriage. The 
w hole Q uoran  expressly forbids a m an to seek  pretexts for 
divorcing his wife, so long as she rem ains faithful and obedient 
to him, if they (namely, w om en) obey you, then  do not seek a 
w ay against them  (Q uaran IV:34). The Islamic law  gives to the 
m an primarily the faculty of dissolving the marriage, if the wife, 
by  her indocility or her bad  character, renders the m arried life
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20 Quran, Sura Al-Talaq IXV: 65.
21 Quran, II: 229-30.
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bond to live together, throughout their life, in a single sitting and before the presence 
of two witnesses. This is all for the commencement of Muslim marriage, However, 
lot of customs and rites are observed and unnecessary money is spent. Nowadays 
many complex processes and formalities which have nothing to do with Islamic 
society, law and religion are followed.

23 It is regretted that the two judgments given by Behrul Islam J which can be termed 
as a compendium of law of talaq could not find place in any legal report and only 
Krishna Iyer J mentioned them in one of his judgments. Also see, Furqan Ahmad, 
Triple Talaq (Regency Publications, New Delhi, 1994); G.C. Cheshire, “The 
International validity of Divorces” 61 Law Quarterly Review 352 (1945); Furqan 
Ahmad, “Muslim women’s right to divorce: An apparently misunderstood aspect of 
Islamic law in India” 13 Delhi Law Review 85-94 (1991).

24 Supra note 3 at 264.



unhappy; bu t in the absence of serious reasons, no  m an can 
justify a divorce, either in the eye of religion or the law. If he 
abandons his wife or puts her away in sim ple caprice, he draws 
upon  him self the divine anger, for the curse of God, said the 
Prophet, rests on him  w ho repudiates his wife capriciously.

Further references to the Islamic scholar, Ahmad A. Galwash’s observations 
w ere made: 25

The pagan Arab, before the time of the Prophet, was absolutely 
free to repudiate his wife w henever it suited his whim, bu t w hen 
the Prophet came, he  declared divorce to b e  the m ost disliked of 
lawful things in the sight of God. He was indeed never tired of 
expressing his abhorrence of divorce. O nce he  said: "God created 
not anything on the face of the earth w hich He loveth m ore than 
the act of m anum ission. (of slaves) nor did He create anything 
on the face of the earth w hich he detesteth m ore than the act of 
divorce". Commentators on the Q uran have rightly observed-and 
thistallies with the law now  administered in som e Muslim countries 
like Iraq-that the husband must satisfy the court about the reasons 
for divorce. However, Muslim law, as applied in India, has taken 
a course contrary to the spirit of w hat the Prophet or the Holy 
Q uran laid dow n and the sam e m isconception vitiates the law 
dealing w ith the wife's right to divorce.

Maulana M uhammad Ali, an em inent Islamic legal scholar has also explained 
that if m arriage is not serving its purpose it should b e  broken  down. In such 
a situation m en and w om en have equal rights to dissolve the marriage. In this 
regard he  observed: 26

M arriage being  regarded as a civil contract and as such not 
indissoluble, the Islamic law  naturally recognises the right in both  
th e  p artie s , to  d isso lv e  th e  co n tra c t u n d e r  ce rta in  g iven  
circum stances. D ivorce, then , is a natu ra l coro llary  to  the
conception of marriage as a contract.......It is clear, then, that Islam
discourages divorce in principle, and permits it only w hen  it has
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becom e altogether im possible for the parties, to live together in 
peace and harm ony. It avoids, therefore, greater evil by  choosing 
the lesser one, and opens a w ay for the parties to seek agreeable 
co m p an io n s  and , thus, to  acco m m o d ate  th em se lv es  m ore  
comfortably in their new  hom es.

Further, Iyer J rightly affirmed that Islamic law  allows the wife to claim 
divorce w hen  she finds it difficult to live w ith her undesired husband because 
such m arriage w ithout love creates a hardship crueler than any divorce. In 
this regard, he  referred to Ahmad A. G alwash as under:27

Before the  advent of Islam, neither the Jews nor the Arabs 
recognized the right of divorce for w om en: and it was the Holy 
Q uran that, for the first time in the history of Arabia, gave this 
great privilege to w om en.

Iyer J further referred to Galw ash w ho concludes w ith the help of Q uran 
and Prophet's teachings that:28

Divorce is permissible in Islam only in cases of extreme emergency.
W hen all efforts for effecting reconciliation have failed, the parties 
m ay proceed  to a dissolution of the m arriage by Talaq or by 
Khola. W hen the proposal of divorce proceeds from the husband, 
it is called Talaq, and w hen  it takes effect at the instance of the 
wife it is called Kholaa Consistently with the secular concept of 
m arriage and divorce, the law  insists that at the time of Talaq the 
husband m ust pay off the settlem ent debt to the wife and at the 
time of Kholaa she has to surrender to the husband her dow er or 
abandon som e of her rights, as com pensation.

Iyer J also re ferred  to the  com m entary  of Holy Q uran  by  M aulana 
M ohum m ad Ali w hich runs thus: 29

Divorce is one of the institutions of Islam regarding w hich m uch 
m isconception prevails, so m uch so that even the Islamic law as 
a d m in is te re d  in  th e  c o u r ts , is n o t  f re e  fro m  th e s e  
m isconcep tions^ .T he Islamic law has m any points of advantage
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as com pared with both  the Jewish and Christian laws as formulated 
in Deut. and Matt. The Chief feature of im provem ent is that the 
wife can claim a divorce according to the Islamic law, neither 
Moses nor Christ (nor Manu, m ay I add) conferring that right on 
the wom an.

Then Iyer J him self quoted  the Holy Q uran and Prophet's teachings. The 
Holy Q uran m entions that “w om en have rights similar to those against them  
in a just m anner...”. The Prophet also dictates that “[o]f all things w hich have 
been  perm itted divorce is the m ost hated  by  Allah.”30 The law of Islam on the 
subject was a revolutionary one for the Arabs of those days and almost equated 
w om en w ith men. He further op ined  that the views of Muslim jurists reveal a 
revolutionary step taken by the Islam particularly in such atm osphere w here 
equality am ong w om en and m en could not be  imagined. He further added 
that decisions of court and the books on Islamic law frequently refer to the 
w ords and deeds of the Prophet. He referred in support of his view a tradition 
that “if a w om an b e  prejudiced by a marriage, let it b e  broken  off.”31 Iyer J did 
not confine him self to quoting Quran, Hadith and views of leading jurists, but 
in the case of w om en's rights to divorce, he also furnished illustrations from 
Islamic history: 32

The wife of Thabit-ibn-Quais cam e to the P rophet and said 'O 
M essenger of God, I am  not angry w ith Thabit for his tem per or 
religion; but I am  afraid that something may happen to m e contrary 
to Islam, on w hich account I w ish to b e  separated from him. The 
Prophet said: Will you give back to Thabit the garden w hich he 
gave to you as your settlement? She said, 'Yes'. Then the P rophet 
said to Thabit, 'Take your garden and divorce her at once'.

It has been  further illustrated that “Asma, one of the wives of the Holy 
Prophet, asked for divorce before he w ent to her, and the Prophet released
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her as she had desired .”33 Iyer J referred to Yusuf Ali's com m entary on the 
Holy Quran, w hich runs thus: 34

While the sanctity of marriage is the essential basis of family life, 
the incompatibility of individuals and the w eaknesses of hum an 
nature require certain outlets and safeguards if that sanctity is not 
to be  m ade into a fetish at the expense of hum an life.

In this support, the Holy Q uran has been  referred to: 35

And if w e fear a breach betw een  husband and wife, send a judge 
out of his family, and a judge out of her family: if they are desirous 
of agreem ent, G od will effect a reconciliation betw een  them; for 
G od is know ing and apprised of all.

The policy of law of divorce in Islam is also reproduced  by Iyer J from 
Maulana M uham m ad Ali's explanation w hich runs thus: 36

This verse lays dow n the procedure to be  adopted  w hen  a case 
for divorce arises. It is not for the husband to pu t away his wife; 
it is the business of the judge to decide the case. Nor should 
divorce cases b e  m ade too public. The, judge is required  to 
appoint two arbiters, one belonging to the wife's family and the 
other to the husband's. These tw o arbiters will find out the facts 
bu t their objective m ust be  to effect areconciliation betw een the 
parties. If all hopes of reconciliation fail, a divorce is allowed, but 
the final decision for divorce rests w ith the judge w ho is legally 
entitled to pronounce a divorce. Cases w ere decided in accordance 
with the directions contained in this verse in the early days of 
Islam.

Iyer J referred to leading cases of Pakistan w here wife's right to divorce in 
the form of khula, unlike India, is affirmed.37 It w as held that under Muslim
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law the wife is entitled to khula, as a m atter of right, if she satisfies the 
conscience of the court that it w ould  otherw ise m ean forcing her into a hateful 
union.

After a long discussion in the light of basic Islamic sources, Iyer J arrived at 
a conclusion:38

The Holy P rophet found a dissolute people dealing w ith w om en 
as m ere sex-satisfying chattel and  he  rid Arab society of its 
decadent values through his doings and the Quoranic injunctions.
The sanctity of family life w as recognised; so was the stubborn 
incompatibility betw een  the spouses as a ground for divorce; for 
it is intolerable to imprison such a couple in quarrelsom e wedlock.
While there is no  rose bu t has a thorn  if w hat you hold  is all 
thorn and no rose, better throw  it away. The ground is not conjugal 
guilt bu t actual repulsion.

Similarly in Aboobacker H aji v. M am u Koya,39 Iyer J tried to show  the 
difference of Muslim marriage from the hindu and christian marriages. He 
also justified the need  and valid reasons to resolve the marriage, referring to 
Tyabji CJ in Noer B ibi v. Pir Bux: 40

The Muslim m arriage differs from  the H indu and  from  m ost 
Christian marriages in that it is not a sacrament. This involves an 
essentially different attitude tow ards dissolutions. There is no 
merit in preserving intact the connection of m arriage w hen  the 
parties are not able to fail 'to live w ithin the limits of Allah', that 
is to fulfil their m utual m arital obligations, and  there is no 
desecration involved in dissolving a m arriage w hich has failed.
The entire em phasis is on  m aking the marital union a reality, and 
w hen this is not possible, and the m arriage becom es injurious to 
the parties, the Q uran enjoins a dissolution.

Referring to a decision of the Pakistan Suprem e Court on  the wife's right to 
divorce, Iyer J summarizes that “the sanctity of m arriage is preserved not 
merely by morality that perm eates it, bu t by the reality that holds the family
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together; one w ithout the other spells a breakdow n; and so a ground for 
divorce may be m ade out if there is total irreconcilability betw een the spouses.” 
The above exposition explains the two im portant forms of dissolution i.e., at 
the initiative of husband know n as talaq, and at the initiative of wife know n 
as kh u la .

III Dissolution o f Muslim Marriages Act, 1939 and its interpretation

It is a fam ous saying that one, w ho  does n o t know  law, does n o t know  
the  spirit o f the law. A bdur Rahim J in this regard, observes: “T he fact is, 
the  g roundw ork  of the M uham m adan legal system, like that o f o ther legal 
system s, is to b e  found  in the custom s and  usages of the  p eo p le  am ong 
w hom  it g rew  and  d ev e lo p ed .”41 This is the  reaso n  m any Islam ic jurists 
like Ibn-Taym ia also ho ld  the  v iew  that to know  the real spirit of the 
Islam ic law  w e shou ld  k n o w  the custom s and  rituals of pre-Islam ic Arabs, 
b ecau se  m ost of the  legal p rovisions in Islam  are definitely affected  by the 
custom s and  usages of pre-Islam ic Arabs. P rophet M oham m ad did not 
outrightly reject all the  custom ary law s o f Arabs. In the sam e spirit, w hile 
in terpre ting  the p rovisions o f D issolution o f M uslim M arriages Act, 1939 
(hereinafter Act, 1939), one m ust k n o w  the  history, as to w hy  abou t 100 
years ago a law  for w om an  to get rid o f u n d esired  h u sb an d  w as enacted , 
w h en  no  o ther legal system  in India allow ed this. U nder p revalen t Islamic 
law  in India i.e., in h a n a fi  law, w om an  has no right to dissolve m arriage 
even  if her hu sb an d  is suffering from  leprosy, un so u n d  m ind, no t providing 
her m ain tenance, indulging in cruelty  or inflicting atrocities. Som e M uslim 
jurists and  ulem as  like M aulana Thanvi launched  a m ovem ent and  created  
aw areness am ong the  Ind ian  M uslims that h a n a fi  law  is no t the  only law  
o f Islam  and  all seven schools o f Islam ic ju risp rudence are equally  good. 
If som eth ing  is harsh  in one  school, the  o ther school can b e  preferred  
w ith consensus and  accordingly a fa t ŵ a  could  b e  issued .42 This doctrine 
o f in ter school d ivergence is k n o w n  as ta k̂hyya r̂ (eclectic choice). After 
long efforts, aw areness in the m asses grew  and  w om en  got a sigh of relief 
w h en  the bill w as in troduced  in the legislative assem bly. M any H indu 
w om en  w ondered  w hy  they  w ere  deprived  of their rights in this respect. 
T he con tribu tion  of M aulana Thanvi and  his b o o k  H ila t a l-N ajizah  (a
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lawful devise for d isab led  w om en) w as m en tioned  in the  object, con ten t 
and  reasons o f the  bill. A m ention  of the  efforts of M aulana Thanvi for 
w om en 's em ancipation  is also found  in the  sp eech  of M oham m ad Ahm ad 
Kazmi, the m em ber w ho  h ad  in troduced  the bill.43

In order to understand the interpretation of the provisions of Act, 1939 it is 
necessary to know  the history and object for w hich this legislation was brought. 
Then, of course, the interpretation given by the court will be in the interest of 
the wom an. However it may be added that very few legal professionals perhaps 
have taken the trouble to understand the objective and historical background 
of the law so far. A unique quality of Iyer's J judgm ents is that he exam ined 
the law from its origin and that is w hy he was able to understand the spirit of 
Act, 1939.

In Aboobacker Haji case before the Kerala High Court, the issue was 
w hether under the Act, 1939 an insistence on behalf of the husband to adopt 
religious reform s and m odern lifestyle w ould  am ount to cruelty and a ground 
for divorce.44 Iyer J observed:45

The story of cruelty set up  here is of a species too subtle for legal 
forceps. The m an is not reported  to be  living an un-Islamic way 
of life, although I do Not understand it to be  w ithin the puritan 
rights of an obscurantist wife to cry 'cruelty' if her husband departs 
from standards of suffocating orthodoxy. No female can hold the 
m ale chained to bigoted beliefs and ritualistic observances on 
pain of jettisoning him  out of w edlock if he subscribes to religious 
reforms and a m odern m ode of living. And yet, that is the trend 
of the evidence in the case. The statute prohibits her being 
obstructed in her religious observances bu t does not arm  her 
w ith a w hip  to lash her p artner into five daily prayers and 
observance of fasts and celebration of feasts according to the 
book  or the mullah. The courts of fact have declined to swallow 
her tale of religious torture, a plea too statutorily tailored to be  
true in actual life.
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Cruelty being one of the grounds am ongst nine grounds given in section 
2 of Act, 1939, Iyer J rightly pointed  out that if a husband  obstructs his wife 
to perform  religious activities then it m ay be  treated as cruelty bu t if the 
husband is not strictly adhering to religious rituals it cannot b e  treated as 
cruelty. Section 2 (ii)46 of the Act, 1939 enables a Muslim wife to seek judicial 
divorce on the ground that the husband has neglected or has failed to provide 
for her m aintenance for a period  of tw o years. Is this right absolute or 
conditional and, if it is conditional w hat are the conditions regulating it? This 
question has b een  debated and decided in different ways in the courts of the 
Indian subcontinent. In Yo u s u f  Row than case47 Iyer J regarded this right of 
the Muslim wife as w holly unconditional and was convinced that this view 
was in conformity with the breakdow n theory of divorce on w hich the Islamic 
matrimonial law  was based. In the case of Î thoochal îl M^̂ et ĥa l̂ Moossa v. P.. 
Pa ĉhipa r̂̂a m̂ b̂a t̂̂h ]^^^ t̂ha l̂ F^ t̂hi m̂ â ŝ,48 M enon J of Kerala High Court dittoed 
the decision and the argum ents in Y usu f R ow than 's49 case. Referring to som e 
authentic com m entaries of the Holy Quran, the judge concluded that he  was 
in perfect agreem ent w ith Iyer's J views.

In a contrary judgm ent, M st. Zoona  v. M oham m ad  Yakub Najj^ s,50 Kotwal 
J of the Jam m u and Kashmir High Court decided otherwise. In his opinion, a 
Muslim wife living separate from her husband w ithout any reasonable cause 
w ould  not b e  entitled to seek divorce under section 2 (ii) of the Act of 1939.51
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He was convinced that interpreting that section literally so as to give to the 
wife an unconditional right to divorce, w ould b e  against the policy of Islamic 
law. Iyer J thus discussed at length w hat is breakdow n and how  that breakdow n 
m ay be  considered as the ground for divorce under Act, 1939. U nder section
2 am ong the n ine grounds, clause (ix) says that ‘any other ground w hich is 
recognized under Islamic law ’. Iyer J observed in this regard:52

The sanctity of m arriage is perceived not m erely by the morality 
that perm eates it, bu t by the reality that holds the family together; 
one w ithout the other spells a breakdow n; and so a ground for 
divorce m ay well b e  m ade out if there is a total irreconcilability 
betw een  the spouses. The Muslim Law, independently  of Act 8 
of 1939, accepts this ground for dissolution of marriage, as I have 
held in Yusuf Rawthan's case; and the statute itself in s. 2 (ix) 
preserves "any other ground w hich is recognized as valid for the 
dissolution of marriages under Muslim Law". It, therefore, follows 
that w e have to see w hether any ground of breakdow n has been  
set up  and, if so, w hether it has b een  m ade out.

The law  passed  for em ancipation of victim ized w om an in India about a 
100 years back w as totally in agreem ent w ith  the established law  of Muslims 
in India. It m ay b e  m entioned  that the following w ords of Iyer J highlighted 
the policy of Muslim jurists on  w hich this law  w as based. It states:53

The law has to provide for possibilities; social opinion regulates 
the probabilities. For all these reasons, I hold that a Muslim woman, 
under section 2 (ii) of the Act, 1939, can sue for dissolution on 
the sore ground that she has not as a fact been  m aintained even 
if there is good cause for it- the voice of the law echoing public 
policy is often that of the realist, not of the moralist.

Anyhow Iyer J was rightly of the view that Islamic law accepts irreconcilable 
breach as a ground for dissolution. If the wife alleges that her life with the 
husband has becom e insufferable and therefore she does not w ant to cohabit 
w ith him  at all, divorce is perm itted. Since Iyer J understood the law  carefully 
in its true spirit, he  was in favour of giving rem edy to Muslim w om an preserved
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under the Act, 1939.54 K hula  as it is interpreted by Iyer J on the lines of 
Pakistan's Suprem e Court in K hursheed B iw i'^5 case, is the true law. K hula  is 
of course the wife's right to divorce m utatis m utand is  to m an's right to talaq.

As far as for a Muslim husband marrying second time during the subsistence 
of first legal marriage, it w as m ade clear that the wife is entitled to get separate 
m aintenance and is not legally bound  to cohabit w ith the husband.56

IV Maintenance

The law of m aintenance, particularly the m aintenance of wife has created 
history in the arena of Islamic law  of India. Under Islamic law, husband  is 
entitled to maintain his wife till subsistence of marriage and after divorce till 
the period of iddat. This is a codified law of som e established schools of 
Muslim jurisprudence particularly h a n a fi  and ithna-ashari law  w hich are 
applicable and prevalent in India. Since m aintenance is covered under criminal 
law  w hich after am endm ent of 1973 to the CrPC included the divorced wife in 
the definition of wife. Section 125 of the CrPC, 1973 im poses an obligation to 
m aintain wife w hich includes divorced wife w ith a caveat to m aintain till she 
is not remarried. The traditional law followers protested  against this legislative 
m easure and therefore it was further am ended under section 127 (b) w hich 
stipulates that if the sum  of dow er am ount paid to wife and other 'customary 
or personal law sum' is sufficient to fulfill the divorcee's need, the magistrate 
m ay exem pt form er husband  from m aintenance. This custom ary or personal 
law  sum  or gift as well as m ehar  is the substitute provided by  the later 
am endm ent. The confusion this led to has b een  discussed above.57

2015] Understanding Islamic Law in India 325

54 S. 2 (ix) of the Dissolution of Muslim Marriages Act, 1939. It reads thus:- “on any
other ground which is recognised as valid for the dissolution of marriages under
Muslim law: Provided that-
(a) no decree shall be passed on ground (iii) until the sentence has become final;
(b) a decree passed on ground (i) shall not take effect for a period of six months 
from the date of such decree, and if the husband appears either in person or 
through an authorised agent within that period and satisfies the Court that he is 
prepared to perform his conjugal duties, the Court shall set aside the said decree; 
and (c) before passing a decree on ground (v) the Court shall, on application by 
the husband, make an order requiring the husband to satisfy the Court within a 
period of one year from the date of such order that he has ceased to be impotent, 
and if the husband so satisfies the Court within such period, no decree shall be 
passed on the said ground.”

55 Khurshid Bibi v. Mohd. Amin, PLD 1967 SC 97.
56 Shahulameedu v. Subaida Beevi 1970 KLT 418.
57 Refer to the discussion on ‘dower’.



The harm onious construction of these two provisions m ade by Iyer J in 
F uzlubi v. K, K hader Vali 58 and B ai Tahira v. A li H ussain Fidaalli Chothia 59 
did not lead to any controversy and was peacefully admitted. However, in 
Shah Bano60 the interpretation of these concepts opened  m any floodgates. 
The Supreme Court did not confine itself to the legislative provisions but 
interpreted the Quranic verses; a fair provision i.e., m ata  w hich is m entioned 
in the verses of Holy Q uran was also referred to and accordingly a lifelong 
m aintenance of divorcee w as reaffirmed, com pletely ignoring the provisions 
of section 127 (b). This invited resentment from traditional ulem a  and afterwards 
Muslim masses. In order to overpow er the furore of Muslims against the 
intervention in their law  and religion, the legislature passed a law  know n as 
the Muslim W omen (Protection of Rights on  Divorce) Act, 1986 (hereinafter 
Act, 1986) owing to w hich a Muslim wife is exem pted from the provisions of 
CrPC. Though the validity of this Act was upheld  by  the apex court bu t since 
then till date, Suprem e Court itself has decided the cases under CrPC in order 
to aw ard m aintenance to muslim  wife keeping aside the later Act of 1986.61

In this context how  Iyer J tried to harm onize and explain various issues on 
this aspect is w orth appreciating. W hether it was legislature or judiciary, Iyer 
J never hesitated to correct their anamolies at various places. What he explained, 
exposed and analyzed on this issue through his judgments is being reproduced 
as under.

He firmly believed that the law on m aintenance applied to one and all 
irrespective of region and religion. He believed in the secular nature of 
m aintenance law. In one instance, a Muslim husband  had  requested  for 
restitution of conjugal rights and the wife had  applied for a decree of divorce, 
The dismissal of the petition for the decree of divorce, according to Iyer J, did 
not ipso fa c to  lead to allowing the petition for restitution of conjugal rights; 
besides the wife was entitled for maintenance even if both the petitions were 
dismissed.62 While called upon  to decide the issue of m aintenance, Iyer J very 
wisely interpreted section 125 of CrPC.63 The husband had  divorced his wife.
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Thereafter wife m oved the magistrate under section 125 CrPC for grant of 
m aintenance to herself and her son, w hich was granted. On appeal the sessions 
judge held that the court had no jurisdiction under section 125. The high 
court dismissed the wife's appeal. Consequently, the appeal came before the 
Supreme Court. Interpreting the situation and removing the confusion betw een 
dow er and m aintenance, Iyer J op ined  that no  husband can under section 
127(3) (b) claim absolution from his obligation under section 125, except on 
p roof of paym ent of a sum  stipulated by custom ary or personal law  w hose 
quantum  is m ore or less sufficient to the m aintenance allowance. The deep 
understand ing  of Iyer J, of bo th  codified and  divine law, is beautifully 
m anifested in his following observations:

The paym ent of illusory am ounts by way of customary or personal 
law  re q u ire m e n t w ill b e  c o n s id e re d  in th e  re d u c tio n  o f 
m aintenance rate b u t cannot annihilate that rate unless it is a 
reasonable substitute. The legal sanctity of the paym ent is certified 
by  the fulfillment of the social obligation, not by  a ritual exercise 
rooted in custom. No construction w hich leads to frustration of 
the statutory project can secure validation if the Court is to pay 
true hom age to the Constitution. The only just construction of 
the section is that Parliament intended divorcees should not derive 
a double benefit If the first paym ent by w ay of m ehar or ordained 
by  custom  has a reasonab le  relation  to the object and  is a 
capitalised substitute for the order under section 125 then  section 
127(3) (b) subserves the goal and relieves the obligor not pro 
tan to  b u t w holly  the  p u rp o se  o f the  p ay m en t "under any 
custom ary or personal law" m ust b e  to obviate destitution of the 
divorcee and to provide her with w herew ithal to maintain herself.
There m ust b e  a rational relation betw een  the sum  so paid and 
its potential as provision for m aintenance.

The misery of a divorcee w as also recognized by fam ous Indian Muslim 
jurist, M aulana Asraf Ali Thanvi w hile he was advising his disciple and leading 
scholar, Abdul Majid Dharahadi, w ho w anted to seek separation on the ground 
that the marriage had irretrievably broken  down. M aulana’s reply in this regard 
was significant:65

64 AIR 1980 SC 1730.
65 Maulana Thanvi, as cited in supra note 2. It may be mentioned to note that Rs. 5 

and Rs. 10 per month were more than worth money, 100 years ago for woman’s 
expenditure.
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I agree with you that you w ould arrange another husband for 
her. This is one alternative w hich you think suitable bu t this may 
have som e defects. If at another place she is unable to maintain 
harm onious relationshiip and in case her marriage tie irretrievably 
breaks dow n then you w ould  b e  responsible for that. You think 
over the m atter again and again and if it is inevitable for you in 
the present circumstances and you have decided to divorce her 
you should do it with the condition that if she does not m any 
again, you will pay her an am ount of Rs 5/- per m onth forever 
during her life time and if she remarries you will give her an 
am ount of Rs. 10/- per m onth until her second marriage.

The understanding of Iyer J about the true spirit of law of m aintenance 
and its exposition had  saved the nation from any furore. However, legislation 
was brought in a hurried m anner after the controversial judgm ent of Shah 
B a n o .66 KNC Pillai has rightly rem arked  that Iyer’s J intelligent w ay of 
interpretation of section 125 Cr PC in F uzlum bi and B ai Tahird6’ could have 
helped  the nation to avoid the Act, 1986. As an afterm ath of controversial 
judgm ent of Shah Bano,69 the above m entioned legislation came into being 
with m any pitfalls. This legislation provided m aintenance to a divorcee through 
the w a q f property in case no other relative is available (living) and capable of 
m aintaining her. This is highly problem atic as the law  of w a q f is not similar to 
law of trust and the state has no authority to invest the usufruct of the w a q f 
property for the purpose it is not dedicated to by the dedicator (waqif). It 
w ould be  w orth m entioning the observation of Iyer J:70

It is an ultra vires injustice to the law of the wakfs because wakfs 
are not trusts to look after privatized w rongs inflicted by  the 
irresponsible talaqs.

V Some other socio-economic issues

Not only laws of status bu t som e other social as well as property laws of 
Islam have also not been  explained by Iyer J. A few illustrations are as follows.

66 Mohd. Ahamad v. Shah Bano Begum, AIR 1983 SC 1526.
67 Supra note 63.
68 KNC Pillai, “Foreword” in Sebastian Champappilly, Muslim Law vii (Southern Law 

Publishers, Cochin, 2006).
69 Supra note 66.
70 V.R. Krishna Iyer, The Muslim Women (Protection of Rights on Divorce) Act, 1986 

xviii (Eastern Book Company, Lucknow, 1987).
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Gift

A leading case decided by Iyer J on property law, related to law  of gift. As 
w e know  that property can b e  disposed of by  various m eans under Islamic 
law, for exam ple through gift, will and inheritance. A m an can gift his w hole 
property during his lifetime provided the three essential ingredients should 
be  com pleted to m ake it valid. The Kerala High Court in Assan Rawther  v. 
A m m u  Ummd'̂  discussed the concept in detail and according to Iyer J, it is 
nothing else bu t w hat is declared by  various Islamic jurists i.e., declaration of 
gift by the doner, the acceptance of the gift 'expressed or implied' by  or on 
behalf of the donee and delivery of possession of the subject of the gift by the 
doner to the donee to the extent the interest conveyed is susceptible of. A 
declaration, according to him, in this regard should not b e  a ritual bu t a 
reality. It need  not be  a formal statem ent bu t m ay b e  m ade out by  the conduct. 
U nder Islamic law a gift can be  m ade orally and it is of course the established 
legal position w hich is not only recognized by Privy Council bu t reaffirmed 
by the Suprem e Court recently.72 However, according to Iyer J, section 129 of 
Transfer of Property Act, 1882 (TPA), w hich exempts gifts of m oveable property 
under Islamic law, has its ow n significance; the need  for a docum ent and its 
attestation and registration are not necessarily inhibited by  section 2 of Muslim 
Personal Law (Shariat) Application Act, 1937. Moreover, the expression ‘gift’ 
in section 2 along with trust and trust properties and waqfs takes colour from 
the society of these w ords. The am plitude of the expression of ‘gift’ in section 
129 m ust b e  read  dow n so as to restrict it to the transactions and presents 
w ith a religious or charitable m otivation or purpose. Therefore, oral gifts of 
secular nature as distinguished from the gifts of religious nature should conform 
with the requirem ents of writings, attestations and registration as laid dow n in 
section 123 of TPA. By classifying gifts into religious and secular categories, 
these judgm ents imports into the fabric of Islamic law that w hich is not known. 
However, Iyer J limits the scope of the expression gift in section 129 of the 
Act to that category of gifts which have religious import or charitable motivation 
and purely secular gifts cannot get the protection of section 129. With great 
respect to the judge, it m ay b e  subm itted that this interpretation m ay create 
m any complications. Firstly, it is difficult to differentiate betw een  religious 
and  secular gifts in all cases and as M ahm ood J observed  “[i]t is to be  
rem em bered that H indu and M oham m edan law are so intimately connected

71 (1971) KLT 684.
72 Rasheeda Khatoon v. Ashiq Ali, 2014 (11) SCALE 694.
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w ith religion that they cannot b e  dissevered from it.”73 Secondly, the concept 
of charity in Islam is very wide. An act w hich ordinarily may not look charitable 
is really a charity. For example, gift to one's ow n descendants or relations will 
be charitable and therefore, in m ost of the cases, the distinction betw een 
'religious or charitable' and 'non-religious' m ay becom e extrem ely difficult 
and it w ould  be  very confusing for the present day judges to distinguish the 
same.

Over all the decision of Iyer J does not hurt the basic tenets of Islamic law. 
However, in this present atm osphere som etimes oral gifts m ay create problem  
m ore so if all the above three elem ents are not easily proved. The problem  is 
that in som e states like UP etc. the registration fee for the gift and sale is put 
at par in order to avoid m ischief during the sale by  giving it the nam e of gift. 
Neither a poor donee nor doner is in a position to spend  lot of m oney for a 
m ere pious and charitable purpose w hich has nothing to do w ith sale or any 
other benefit. H ad Iyer J b een  aw are of this fact he  w ould have suggested the 
rem edy for these poor doners and donees, if such a case was a pu t before 
him  to decide.

Parda

It is w orth m entioning that p a rd a  or veil system is not strictly attached to 
the legal aspect of Islam rather it a social tradition prevalent in almost all the 
ancient communities. W omen w ere not allowed, unlike in w estern countries, 
to m ove around and mix with males w ithout proper and appropriate traditional 
dress. W hether such practices forcefully b ind  those w ho are cham pions of 
liberalism is assessed in a case by Iyer J.74 The court investigated the custom  
in harm ony with the requirem ents of section 132 of CPC, 1908. Iyer J explaining 
the same, clarifies that w om en w ho according to the customs and m anners of 
the country, ought no t to b e  com pelled  to appear in public, should  be 
exem pted from personal appearances in the court. Similarly, courts should be  
careful to see w hether in the context of the case and norm s of conduct 
adopted in a particular community, if the w om en should b e  kept away from
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the public places.75 The right available is a limited right w hich exem pts from 
personal appearance in court w hile holding its public hearing and it does not 
extend to her exam ination in camera in the cham bers of the judge or som e 
other place w here both  parties have equal facilities.76 Though Iyer J did not 
decide the case in Islamic perspective since p a rd a  is m ore a social tradition 
than legal order under Islamic society. The purpose of p a rd a  is to save the 
society from corruption and that is w hy M aulana Thanvi is also of the opinion 
that it should b e  observed as per the requirem ent and need. He w as also of 
the opinion that judges and w itnesses are allow ed to look at the face for 
giving judgm ent and evidence respectively. Similarly, a doctor is allow ed to 
look the location of disease. These professionals are allow ed even if there is 
a danger of sexual attraction, says M aulana Thanvi.77 At the sam e time, Islamic 
law  is also in agreem ent that w om en cannot escape from appearance as a 
w itness in the nam e of p a rd a  system.78 Thus, m ost of the observations m ade 
by Iyer J w ere in consonance w ith the views of M aulana Thanvi, the renow ned 
jurist of early 20th century in consonance.

VI Conclusion

The above expositions of Iyer J on various aspects of Islamic law reveal that 
he never tried to understand the law from the perspective of British judges or 
from secondary sources. At the same time, he did no t confine himself to the 
distorted picture of law presented by som e judges and the uneducated maulvis. 
He tried to learn the law from its original sources in its letter and spirit and after 
understanding its historical background. This is the reason why w e find that his 
judgments quote extensively the verses from the Holy Q uran and Prophet's 
traditions. At the same time he extensively the quoted the leading books of 
Islamic jurisprudence while interpreting Islamic law and its various major and 
m inor com ponents. This approach m akes him m arkedly different from his
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brother judges w ho unfortunately give judgments w ithout having consulted 
even the elem entary books of Islamic law and w ithout going through the 
precedents by other, wiser m em bers of the bench. Undoubtedly som e of the 
judges in the past like Behrool Islam J, Basant and Badar Durrez Ahmad JJ have 
show n remarkable diligence.79 There are other living and active examples of 
hard working judges w ho try to read and understand Islamic law.

The interpretation of law, particularly of those laws which are strictly associated 
with religion and social customs, must b e  done very carefully. O ne should 
know  the background, the intent, the letter and spirit of such laws. Iyer J did 
not leave any stone unturned to do justice with the interpretation of Islamic 
law. His contribution for the protection and interpretation of the law in its true 
spirit will always be a torch bearer not only for the lawyers bu t for students and 
other legal professionals. All those w ho w ant to understand the true law in its 
true spirit must read his judgments and his writings on Islamic law. This will not 
only rem ove their confusion bu t also save the Muslim society from being 
misguided by the political leaders. Last year while the nation was celebrating 
Iyer's centenary, he left for the heavenly abode. However, he w ould always be 
rem em bered for the wealth of Islamic legal literature he produced through his 
judgments. This w ould indeed prove a treasure for the future Islamic law students 
of India and abroad. Persons like Krishna Iyer are born  once in a generation. 
His contribution towards Islamic law is a sound treasure for bench, bar and 
academ icians to read, learn and follow. Similarly, his life as a judge, his 
knowledge, his humility and his sense of justice is an inspiration and an example 
worth replicating by present and future judges, academicians and senior lawyers 
w ho should never be  blinded by power, education or wealth. The void he left 
behind  will take time to fill. To w ind up, the author wishes to pay hom age to 
the departed  soul of a great son of India:

H um are baad  andhera rahega gulshan mein,
B a h u t cherag jalaoge roshni ke leiye

People will forever rem em ber me, for my persistent efforts. You w ould try 
your best to find my substitute, bu t it will always rem ain a herculean task.
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79 Behrool Islam J had pronounced remarkable judgments on law of divorce but 
unfortunately it could not find place in law reports/ journals. For complete text of 
Bchrool Islam’s J judgement see, Furqan Ahmad, Triple Talag Appendix III, 142-58 
(1994). For Basant’s J observations see, Abdurahiman v. Khairunneesa, 2010 (1) 
KLT 891 in Furqan Ahmad, “Muslim Law”, XLVI ASIL (2010). Also see, Masroor 
Ahamad v. State (NCT of Delhi), 2009 DLT 512.


