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APPELLATE CIVIL.

Before Mr. Justice Scoit-Smath and Mr. Justice Fforde.

MUSSAMMAT ZAINAB AND ANOTHER
(Praintirrs) Appellants,

Versus

GHULAM RASUL AND oTHERS (DEFENDANTS)‘
Respondents.

Civil 2ppeal No. 861 of 1920,

Indign Limitation Aet, 1X of 1908, arirele 144—suat by Mu.
hammadan female descendants for their share in the property of
their deceased ancestor where certawn male descendants have had

possession of it for more than 12 years—Adverse possession—
Muhammadan Law.

Held, that on the death of a Muhammadan each sharer be-
comes entitled to his or hershare and limitation runs agamst each,
and where, as in the present case, certain male descendants of~
the deceased have divided his property between them in practi-
eally equal shares tnd have held it on their own behalf for more
than 12 years, a suit by female descendants for their shares
under Muahammaden Law is barved by time under article 144, of
the Indian Limitstion Act.

Nasir-ud-Din Shah v. Mussammat Lol Bibt (1), followed.

Mussammat Murad Khatun v, Mukammad Bokhsh (2), and

Khadersa Hujes Bappse v, Puthen Vestts! Adyizea Ummah (3)
referred fo.

Second appeal from the decree of Rai Sahib Lala
Ganga Ram Soni, District Judge, Multan, dated the 17Tth
December 1919, reversing that of Mirza Nawazish Ali,
Jumor Subordinate Judge, Multan, dated the 23rd Decem-
ber 1918, and dismissing the plosntsffs’ suat. "

~Aspur Rasarp, for Appellants.
Anant Ram, for Respondents,

(1) 89 P. R. 1888. (2) 84 P. R. 1916, p. 267.
(3) (1910) L, L. R. 84 Mad, 511. ‘
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The judgment of the Court was delivered by— 1928

“ Scorr-8mire J—This judgment will dispose of . g-
three connected second appeals from the decrees of the . ZATNAB

District Judge of Multan, dismissing the suits of the Gmupiu Rasom.
plaintifls in three cases as barred by tirze.

The pedigree table of the parties is as follows:—

NUR MUHAMMAD
]

( i !
Khuda Bakhsh Meat, Zsinab, At Aimmna,
plaintiff in

case No. 39, Murad Bakhsh,
! plaintifl in case
i No. 39.
. ]
] R
Kurime Bakhsh, Ali Mchammad, Pir Bakhsh
=18t Dlurad arigival |
Whatun, _ defendant in !
plaintifl in cazes case No. 39.
Nos. 40 and 102,
3
{ ] ! 1
Abdal Qlaas MMobhammad Nabi
Majid Bakhsl: Nawaz Bakhsh
—

B NI —

Appointed representatives of Ali Mohammad, deveased,

1

e ' T T t
M st, Bakht Metb. Khairan Hussain Tmam Fa;},
Bhari } Bakhsh Balhsh Bakhsh
[ P — N y 5
Plaintiffs in cases Defendants in cases
Nos. 40 and 102,

Nos. 40 and 102,

. The house of which portions are in dispute in each
of the three cases belonged to Nur Muhamniad, the com-
nion ancestor of the parties, who dfed some 40 years ago.
From the plan put in by the plaintiffs it appears that the
house is in possession of the three sons of Khuda Bakhsh
or of their descendants in approximately equal shares.
The eastern portion is in bthe possession of the sons of
 Karim Bakhsh, the western portion in the possession of
the sons of Pir Bakhsh and the central portion was oceu-
pied by Ali Muhammad during his lifetime. Ghulam
~ Rasul had Ali Mubhammad’s house attached in execution
- of & decree against Ali Muhammad. Mussammat Zainab,
the daughter of Nur Muhammad and Murad Bakhsh, his
daughter’s son, plaintiffs in oase No, 89, objected to the



1998
Mst. Fatas
k78
Lurvraw Ragun,
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attachment but their objection was disallowed and they,
therefore, sued for a declaration that they were owners
of half of the house attached in execution of the decree
against Ali Muhammad. Similarly Ghulam Rasul got
the portion of the house oceupied by Kartm Balkhsh’s
sons attached m execution of a decree against his three
sons. This house was also attached by Kaura Lal -
exeeution of his decree against Faiz Bakhsh. M ussam-
mot Khairvan, Mussammat Bakht Bhari and Mussammat
Murad Khatun objected o the attachments and claimed
a share in the house and, their objections having been
disallowed, they instituted gsuits Nog. 40 and 102 to estab-
lish their rights. The plaintiffs claimed that they were
governed by Muhammadan Law. The lower appellate
Court, without deciding definitely whether the parties
were governed by Mubammadan Law or by Custom,
held that, on the assumption that they were governed by
Muhammadan Law, all the suits were barred by time
under Arvticle 123 of the Indian Limitation Aet. It
forther held that the plaintiffs in the suits out of which
Civil appeals Nos. 362 and 864 have arisen have no locus
standi becanse Karim Bakhsh, from whom they clain
died in the lifetime of his father Khuda Bakhsh, and,
therefore, his daughters and widow could not claim any
share in the house under Muhammadan Law.

In second appeal it 13 urged by Mr. Rafi on behalf of
the appellants that Article 123 of the Indian Limitation

. Act does not apply and in support of his argument he

relies upon the case of Khadersa Hajee Bappu v. Puthen
Vecttil Aryissa Ummah and others (1) wherein it was held
«that where a Mubammadan dies intestate his estate at
ongce vests in his heirs as tenants in common and there is
no one charged by law with its distribution and in a suit
by one of the hewrs torecover his share Article 123 of the
Limitation Act does not apply. The learned District
Judge referred to this authority which he admitted was
m favour of the view that the suits were within time but
he considered himself bound to follow Nasir-ud-Din
Shah v. Mussammat Lal Bibi (2), which was approved
in Mussammat Murad Khatun v. Muhammad Bakhsh (8).
In Nasir-ud-Din v. Mussammat Lal Bibv (2) the learned
Judges pointed out that the joint family is not an
(1) (1910) T L. R. 34 Mad. 511, (2) 89 P, R. 1888,
(3) 84 P. Rq 1916,
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ingtitution of Muhammadans governed by Muhammadan
Law and that in that particular case it could not be con-
cluded that there was any joint holding after the death
of the proprietor whose estate was in dispute and further
that it could not be presurmed that the male relations were
holding as managers of an admittedly joint family.
They went on to say, at page 240 of the record, “ each
sharer became entitled, on Ghulam Nabi Shah’s death,
and on Kabir Shah’s death, to a share, and limitation
rans against each.” They did not definitely mention
Article 128 of the Indian Limitation Act but held thab
the suit was barred because of the rule of 12 years’ ad-
verse possession. Again in Mussammat Murad’ Khatun
v. Muhammad Bakhsh (1) at page 257 of the record, the
learned Judges remarked —

 There is ne proof of the existenes of & joint family, and it
is menifest that each heir was entitled to elaim his or her share
on the death of the owner, whose estate was in dispute. Yar
Muhammad, Umar, Bamzen and Kadir Bakhsh died mors than
12 years prior to the suit, and limitation began to run from
Jhe date of each owner's death. It is clear fhat the right
of inherifance of other persons became barred after the lapse of
12 years, tide Nasir-wd-Din Shak v. Must. Lal Bil7 (2) which
iz on all fours with the present case.”

It appears to us that both these cases were decided
under Article 144 of the Indian Limitation Act, and pre-
mising that this article applies to the present case, we
have no doubt that the claim of<the plaintiffs is barred
by time. The learned District Judge has found that the
plaintiffs had never been in joint possession of the house
along with their male relatives. This is a finding of fach
which cannot be contested in second appeal. It is quite
clear that the descendants of Khuda Bakhsh have divided
the ancestral house between them in practically equal
shares. There is no ground for holding that they took
possession on behalf of the female descendants of Nur
Muhammad. It is eclear that they were holding on
their own behalf and, therefore, the Punjab rulings are
-clearly in point. * :

As regards the suifs bro'ught' by Mussammat Bakhb
Bhari, Mussammat Khairan and Mussammat Murad

(1) 84 P.R.1916, p. 257. (2) 89 P. R. 1888.
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Khatun, Mr. Rafi had to admit that under Muhammadan.
Law they had no locus standi as Karim Bakhsh, through:
whom they claimed, died before his father Khuda
Bakhsh.

We note that a preliminary objection was raised
by respondents’ counsel to the effect that in the absence
of a certificate by the District Judge the appeals were not -
competent. The judgment of the lower Appellate Court,
however, shows that that Court did not definitely decide-
whether the partiss were governed by Muhammadan Law
or by custom though it inclined to the view that they
were governed by custom. No certificate was therefors:
necessary.

The appeals accordingly fail and are dismissed witly
costs.

AN C,

Appeals dismissed.

" APPELLATE CiVIL.
Before Mr. Justice Scott-Smith and Mr. Justice Fforde.

BUDHU RAM axp sNOTHER (PLAINTIFFS)
Appellants,
versus
NIAMAT RAI axp oruErs (DEFENDANTS)
. Respondents.

Civil Appsal No. 1669 of I919,.

 Court fee—Suit for vedemption—two decrees passed by Court—
o preliminary decree firing the amount payable and a final decree:
after payment of that wnount—Appeal—ifor reduction of the re--
demption money—whether full Court-fee should be paid on both
appeals. '

Held, that in a suit for redempiion where a preliminary
decree was first passed fixing the amount payable and then a. -
final decree after that amount had been paid, if appeals are.prés
ferred from both decrees asking for a reduction of the amount
fixed in the preliminary decree and ad valorem Court-fee has been
paid on the appeal from the preliminary decree on the amount of
reduction claimed, & Court-fee stamp of Rs. 2 is sufficient on the-
appeal from the final decree.



