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Abstract

The paper focuses on the working relations between the head of the state 
and that of the nation in the parliamentary democratic system. Despite 
being the constitutional head of the union government, the President can 
certainly influence the decision-making process of the government in some 
areas, though generally he is obligated to act on the aid and advice of the 
council of ministers, in the exercise of his powers and functions conferred 
upon him by the Constitution. Article 78 gives him the power to understand 
the actual decision-making process of the government. This is his 
discretionary power.

I Introduction

THE INDIAN C o n stitu tio n  h as  e n v isa g e d  th e  p a rlia m e n ta ry  fo rm  o f 
governm ent, o n  th e  lines o f th e  W estm inster form  o f gov ern m en t p rev a len t 
in Britain in w h ich  th e  m o n arch  is a constitu tional h e a d  o f  the  g o v ern m en t 
an d  the  real p o w ers  are  vested  in the  cab in e t h e a d e d  b y  th e  Prim e M inister. 
T he P residen t o f  Ind ia  is the  constitu tional h e a d  o f  the  u n io n  g o v ern m en t 
an d  is ob liged  to  act o n  th e  aid an d  advice o f  the  council o f  m inisters h e ad ed  
by  the  Prim e M inister in th e  exercise o f his p o w ers  an d  functions co n fe rred  
u p o n  h im  b y  th e  C onstitu tion .1 T he advice te n d e re d  b y  th e  m inisters to  the  
P residen t is b e y o n d  judicial scrutiny.2 T he executive p o w e r o f  th e  u n io n  is 
vested  in th e  P residen t.3 T he P residen t appo in ts  the  Prim e M inister an d  on  
the  advice o f th e  la tter h e  appo in ts  o th e r m inisters.4 T he m inisters h o ld  their 
office d u rin g  th e  p le a su re  o f  th e  P res id en t.5 T h e  council o f  m in isters  is 
collectively  re sp o n sib le  to  th e  Lok Sabha6 an d  n o t to  th e  P residen t. T he
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P residen t is n o t an  appe lla te  au thority  over th e  council o f m in isters.7
In  th e  constitu tional sch em e o f th ings in the  country, th e  real p o w ers  of 

th e  g o v ern m en t a re  exerc ised  by  the  Prim e M inister an d  o th e r m inisters as 
p e r  th e  busin ess  ru les fram ed  b y  the  P residen t o n  th e  advice o f  th e  Prim e 
M inister.8 T he P residen t is alw ays b o u n d  to  have  a council o f m inisters even  
if th e  Lok Sabha is dissolved. H e  can n o t act w ith o u t the  advice o f  th e  council 
o f m inisters an d  if h e  acts w ithou t such  advice h e  will b e  liable to  b e  im peached  
u n d e r  artic le  61 o f  th e  C o n stitu tio n  b y  th e  P arliam en t fo r v io la tin g  th e  
C onstitu tion .9 But even  in  this ty p e  o f  constitu tional sch em e the  P residen t is 
n o t a ru b b e r stam p  o r a g lorified  cipher. H e is a “qu iescen t v o lcan o ”.10 In 
so m e ex cep tional cases h e  can  act o n  his o w n  discretion , that is, w ithou t 
receiv ing  any  advice o f  the  council o f  m inisters11 an d  can  m ak e  d ifference in 
th e  decision-m aking  p rocess o f th e  u n io n  governm ent.

After the  42nd an d  44*  ̂ constitu tional am en d m en t acts, th e  P residen t is 
ob liged  to  act o n  th e  advice o f  th e  council o f m inisters in th e  exercise  o f his 
functions. But in so m e cases h e  can  act o n  his o w n  discretion. His right to 
ask  th e  Prim e M inister to  furn ish  any  in form ation  perta in ing  to  th e  affairs o f 
th e  u n io n  g o v ern m en t u n d e r article 78 o f the  C onstitu tion is also o n e  o f  such  
areas w h e re  h e  can  act o n  his ow n  discretion . His right to  ge t th e  in form ation  
from  th e  Prim e M inister is said  to  have  b e e n  b o rro w ed  from  th e  unw ritten  
C o n s titu tio n  o f  E n g la n d . T h e  P re s id e n t  o f  In d ia  is c o m p a re d  to  th e  
constitu tional p o sitio n  o f th e  British m onarch , s ta ted  in  e legan t term s by  
W alter B ageho t:12

To state the  m atter shortly, the  Sovereign has, u n d er a constitutional 
m onarchy, th ree  rights-the right to  b e  consulted , the  right to  encourage 
an d  the  right to w arn. A nd a King o f great sense an d  sagacity w ould  
w an t n o  others. H e w ou ld  find that his having n o  o ther w o u ld  enable  
h im  to u se  these  w ith  singular effect. H e w ou ld  say to  his (First) Minister: 
‘T he responsibility  o f these  m easures is u p o n  you. W hatever you  th ink 
b est m ust b e  done. W hatever you  th ink  b est shall have  m y full and  
effectual support. But you  will observe that for this reason  an d  that 
reason  w h a t you  p ro p o se  to  do  is bad; for this reason  and  that reason  
w h a t you  do  no t p ro p o se  is better, I d o  no t oppose , it is m y duty  no t to 
oppose; b u t observe w hat I w a rn ’. Supposing the King to b e  right, and  
to  have w hat Kings often have, the  gift o f effectual expression, h e  could 
n o t he lp  m oving his Ministers. H e m ight n o t always tu rn  his course, bu t

8 The Constitution of India, art. 77.
9 U. N. R. Rao v. Indira Gandhi, AIR 1971 SC 1002.
10 H. N. Pandit, The PM’s President-A New Concept on Trial 3 (S. Chand and Company,

New Delhi, 1974).
11 Samsher Singh v. State o f Punjab (1974) 2 SCC 831.
12 Walter Bagehot, The English Constitution 113 (Chapman and Hall, 1867; republished

by Fontana Press, London, 1991).

2015] President’s Right to seek information under Article 78 175



h e  w ou ld  always troub le  his m ind.

T he ab o v em en tio n ed  observations can  equally  b e  ap p lied  in case  o f  the  
P re s id e n t o f  In d ia  w h o  is co n stitu tio n a lly  e m p o w e re d  to  b e  co n su lted , 
encourage , an d  w arn  the  g o v ern m en t u n d e r article 78 o f  th e  Constitution. As 
p e r  th e  p rov iso  to  article 74(1) o f  th e  C onstitution, the  P residen t can  sen d  the  
advice o f  th e  council o f m inisters b ack  for reconsidera tion  o n ce  b u t thereafter 
h e  is b o u n d  to  act o n  th e  reco n sid e red  advice o f  th e  council. It is u p  to  the  
council o f  m inisters e ither to  accep t his view s or not. B ut som etim es, the  
reconsidera tion  c lause m ay p ro v e  to  b e  o f crucial significance an d  m ay resu lt 
in avo idance  o f hasty  action  o n  th e  p a rt o f  th e  council o f m inisters. In  O ctober, 
1997, th e  G ujral g o v ern m en t re c o m m en d ed  th e  im position  o f  P res id en t’s 
ru le in U ttar P radesh  (U P) u n d e r article 356 o f  th e  Constitution, b u t the  th en  
P residen t K.R. N arayanan  sen t the  advice b ack  to  the  council o f  m inisters for 
its reconsidera tion . T he rea so n  w as tha t th e  UP govern m en t h e a d e d  b y  Kalyan 
Singh h a d  just w o n  a vo te  o f con fidence  in th e  legislative assem bly. T he 
u n io n  cab inet h e a d e d  by  Prim e M inister I.K. G ujral re len ted  an d  d ec id ed  no t 
to  p u rsu e  th e  m atter further.13 P residen t N arayanan  again  dem o n stra ted  his 
activism  in 1998 w h e n  h e  re tu rn ed  the  advice o f th e  V ajpayee govern m en t 
w h ich  w as im posing  P residen t’s ru le in th e  sta te  o f B ihar u n d e r article 356, 
b u t th e  g o v ern m en t re itera ted  its s tan d  in February, 1999 an d  th e  P residen t 
s igned  o n  th e  proclam ation . H e also ask ed  th e  Prim e M inister to  se n d  the  
arm y in G ujarat during  th e  2002 riots b u t the  g o v ern m en t d id  n o t ob lige him .

T he P residen t has a u n iq u e  p o w er u n d e r article 78 o f  th e  C onstitu tion 
u n d e r w h ich  th e  Prim e M inister is du ty  b o u n d  to  furnish  h im  any  inform ation  
w h ich  h e  seeks. G enerally, th e  parliam entary  g o v ern m en t system , w h ich  the  
coun try  has ad o p ted , leaves very  little sco p e  for th e  P residen t to  affect the  
decision-m aking  p ro cess  o f  th e  g overnm en t, a rep resen ta tiv e  an d  e lec ted  
governm ent, resp o n sib le  to  the  Parliam ent. H ow ever, the  P residen t can  still 
m ake a d ifference b y  using  his p o w er u n d e r article 78 o f the  Constitution. No 
g o v ern m en t can  take  h im  lightly. G opal K rishna G andh i has ex p la in ed  the  
P residen t’s ro le in  these  w o rd s :14

By th e  in te n t, la n g u a g e  a n d  s c h e m e  o f  th e  p ro v is io n s  o f  th e  
C onstitu tion  o f  India, as w ell as by  all su b seq u en t p ro n o u n cem en ts  
o n  th e  subject, th e  P residen t is b o u n d  b y  the  aid an d  advice o f  the  
g o v ern m en t o f the  day. This, in o th e r w ords, m eans that if th e  Prim e 
M inister has m ad e  a p ro p o sa l that requ ires th e  P residen t to  ap p ro v e

13 “Cabinet reverses decision on President’s rule in UP”, available at: h ttp :// 
www.rediff.com/news/oct/22up.htm (last visited on June 20, 2015). Also see, 
Venkitesh Ramakrishnan and Praveen Swami, “A Crisis Defused”, available at: http:/ 
/ www.frontline.in/static/html/fl1422/14220040.htm (last visited on June 20, 2015).

14 Gopal Krishna Gandhi, “When the President speaks” The Hindu , Oct. 7, 2013.
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it, th e  P resid en t’s ap p rova l is a desidera tum , a m ere  form ality. This, 
in  a parliam en tary  dem ocracy, is h o w  it sh o u ld  be. But w h y  does 
th e  C onstitu tion  req u ire  certa in  m easu res to  b e  a p p ro v e d  b y  the  
H ead  o f State? For the  reaso n  tha t w hile  th e  stam p o f his app roval is 
m ad e  o f signet-rubber, the  ink-pad  o n  w h ich  it m ust p ress b efo re  
th e  s tam ping , is th e  ap p lica tio n  o f a n o n -p a rtisan  m in d  p laced , 
consciously , at th e  finial o f  o u r C o n stitu tio n ’s a rch itec tu re . T he 
P residen t is w h e re  h e  is for the  reaso n  that, p laced  ab o v e  partisan  
interests, o n  a p e rc h  tha t h e lp s  h im  see  th e  h o rizo n  b e y o n d  the  
field, h e  can  p ro v id e  th e  differential coefficient b e tw e e n  th e  distant 
scen e  an d  th e  im m ediate, th e  far-effect ra th e r th an  th e  instant, the  
clim ate ra ther th an  the  w eather, th e  y ear an d  th e  d ecad e  b e y o n d  the  
m orrow . W here  the  g o v ern m en t o f  th e  day, an d  th e  O p p o sitio n  as 
w ell, are  e n m e sh e d  in  th e  spec ies o f  an  issue, h e  m ust see  the  
genus. W here  politics acts an d  reacts as political in telligence w ould , 
th e  P residen t acts an d  reacts as political w isd o m  w ould .

T hese  observations indicate that the  P residen t is n o t a ru b b e r stam p. If he  
checks th e  pub lic  o p in io n  an d  ex p resses  his concerns to  th e  governm en t 
tha t it is v io lating the  Constitution, the  g o v ern m en t can n o t b ru sh  his view s 
aside. It w o u ld  have  to  tak e  h im  seriously. T he p re sen t p a p e r  exam ines the 
p ro s  an d  cons o f this p o w er o f the  P residen t in th e  light o f d ifferent politico- 
constitu tional d eve lopm en ts in th e  country.

II Article 78 o f the Constitution: An analysis

Article 78 o f the  C onstitution em pow ers the  President to  b e  inform ed about 
the  affairs o f the  un io n  governm ent w hich  is collectively responsib le  to the  Lok 
Sabha, the low er h o u se  o f the  Parliam ent. This article em pow ers the  President 
o f India to exercise his rights to b e  consulted , to  encourage  an d  to  w a rn  the 
governm en t in certain  cases. As sta ted  earlier, th o u g h  the  P residen t is the 
constitutional h ead  o f the  un io n  governm ent (w ho  is requ ired  to  act o n  the  aid 
an d  advice o f the  council o f m inisters h e ad ed  b y  the  Prim e M inister in the 
exercise o f his pow ers an d  functions conferred  u p o n  him  by  the  C onstitution),15 
the  P resident has som e discretionary pow ers w hich  h e  can exercise o n  his 
ow n, that is, w ithou t receiving any advice o f the  council o f m inisters. It appears 
that article 78 is also o n e  o f such  pow ers w h ich  em pow ers h im  to ask the 
Prim e M inister to  furnish any  inform ation relating to the  affairs o f the  un ion  
governm ent. Article 78 is in d ep en d en t o f article 74(1) o f the  Constitution. In 
o ther w ords, the  council o f  m inisters canno t advise the  President abou t his 
rights u n d e r article 78. W hat k ind  o f inform ation the  P resident needs, it has to 
b e  w o rk ed  ou t by  him  alone and  no t by  the  council o f ministers.

15 The Constitution of India, art. 74(1).
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Clause (a) o f article 78 of the Constitution makes it clear that though the President 
takes no active part in the formal deliberations of the council o f ministers, he  is 
constitutionally entitled to observe the conduct of the minister and the government. 
For these purposes decisions of the council o f ministers relating to the administration 
of the affairs o f the union and proposals o f legislation must b e  communicated to him  
on his demand. The council of ministers w hich is collectively responsible to the Lok 
Sabha16 is principally and primarily concerned with the administration of the affairs 
o f the union and only marginally with affairs w hich m ay not b e  related to the affairs 
of the union.17 It is the principal policy-making body of the union governm ent which 
is headed by the Prime Minister.18 The council meets regularly for taking various 
decisions and its decisions are subject to approval o f the Parliament. If the Parliament 
disapproves its decisions, it w ould have to go out of office because it can stay in 
pow er until it enjoys the support o f majority in the Lok Sabha.19

The overwhelming bulk of administrative w ork of the union governm ent is 
conducted in writing, so that a record is kept for immediate and future reference. A 
well ordered government cannot carry on if important matters are left to oral discussions 
and decisions w hich are not reduced to writing. The w ord ‘cabinet’ is not m entioned 
in article 74(1) of the Constitution. It is only the council of ministers w hich is m entioned 
in the Constitution. The cabinet is the superior class of ministers in the country w ho 
are independent heads of their ministries/departments. It is basically borrow ed from 
the unwritten British Constitution. It m ay seem  surprising that till Lloyd George 
becam e the Prime Minister o f England, no  record w as kept of w hat happened  at 
cabinet meetings, except that the Prime Minister in his letter to the King recorded 
w hat had  happened. This was found unsatisfactory, and after Lloyd George becam e 
the Prime Minister, there has been  a cabinet secretariat which, am ong other things, 
records the minutes of w hat happened  at cabinet meetings or at meetings of cabinet 
committees. In our country, w e have a cabinet secretariat w hich looks after the 
records of the cabinet and its committees. It functions under the supervision of the 
cabinet secretary w ho reports to the Prime Minister. The President o f India is, therefore, 
entitled, as is the King of England, to send for the files, telegrams, telexes and the like 
in which the decisions of the ministry relating to administrative affairs are recorded as 
also relating to the administration of the affairs of the union.20 The Prime Minister is 
duty bound  to send him  such documents.
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In all matters pertaining to union administration including article 78, the formal 
channel of communication with the President is the Prime Minister because he is the 
real head of the union government. The Prime Minister and other ministers are 
collectively responsible to the Parliament and not to the President. The President is 
not an appellate authority over the Prime Minister.21 Under clause (b) of article 78, it 
is the duty of the Prime Minister to furnish such information relating to the union 
governm ent and legislative proposals as the President m ay call for. W hereas all 
decisions of the council of ministers must necessarily be  communicated to the President, 
any other information relating to the administration or legislation is only to b e  furnished 
on  the request of the President. It helps him  to understand the working of the 
governm ent properly as he does not chair the cabinet meetings. The cabinet meetings 
are always chaired by  the Prime Minister or any senior minister in the absence of the 
former and the minutes and decisions of the cabinet meetings are communicated to 

the President. For conducting the meeting of the cabinet no  prior approval of the 
President is required. But the cabinet is supposed to take its decisions in accordance 
w ith the Constitution and the laws. The omissions and commissions of the cabinet 
are obviously subject to scrutiny by the Parliament w hich has the pow er to m ake or 
unm ake it. The cabinet is not responsible to the President though it is appointed by 
him. The cabinet takes all major policy decisions and thereafter communicates them  
to the President. The President can only encourage the cabinet to revisit its decisions.22 
But thereafter he is bound  to act on  the reconsidered decisions of the cabinet.

Clause (c) o f article 78 expressly affirms an important aspect involved in the 
doctrine of collective responsibility. The Prime Minister and  other ministers are 
collectively responsible to the Lok Sabha for all decisions of the council of ministers 
and resign if the house disapproves any of their decisions. If any minister disagrees 
w ith any decision of the council o f ministers, he m ay resign and if he  does not resign 
and continues to rem ain a member, he  cannot say in the Parliament or outside, that 

he  is in disagreement with a decision of the government. H e is required to support 
the decisions of the cabinet. If he does not, the Prime Minister can recom m end his 
removal from the council of ministers to the President w ho is bound  to oblige the 
Prime Minister.23 The Prime Minister is the master o f the ministers and not the President. 
For the successful w orking of the rule of collective responsibility therefore, it is 
absolutely necessary that a minister should not m ake a statement of policy or take 
any important action on his ow n responsibility and without the previous approval of
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the council of ministers. The President can strengthen the collective responsibility of 
the council of ministers by  asking the Prime Minister to reconsider any legislative 
proposal or decision of the government.24

T he collective responsibility  o f the  m inisters brings ou t accountability 
in  th e  g o v e rn m e n t. Jen n in g s  h as  s ta te d  th a t th e  d o c tr in e  o f  co llec tiv e  
responsibility involves th ree  things. Firstly, the  Prim e M inister is frequently  in a 
position  to p ledge his colleagues’ su p p o rt b ecau se  the  only alternative is his 
resignation. Secondly , a m inister shou ld  no t an n o u n ce  a n ew  policy  w ithout 
cab inet’s consen t b u t if h e  does so, the  cab inet m ust either su p p o rt h im  or 
accept his resignation. Third ly , a m inister ough t to  b e  chary abou t expressing 
personal op in ions abo u t fu ture policy excep t after consultation. Any statem ent 
in advance o f the cabinet decision is dangerous to  the stability o f the governm ent. 
Accordingly, to  m aintain the doctrine o f collective responsibility, clause (c) o f 
article 78 o f the  Constitution em pow ers the  President to  requ ire  a matter, on  
w hich  a decision has b e e n  taken  by  a minister, b u t it has no t b e e n  considered  
by  the  council o f m inisters, to  b e  subm itted  to  the  council o f m inisters for its 
consideration.25 If the  cab inet does no t app rove the  decision o f any m inister/ 
m inistry, the  President can  refuse to  accord  his sanction  to  such  decision. No 
m inister can  bypass the  cabinet o r the  Prim e Minister. If anybody  overrides the 
cabinet, the  Prim e M inister can recom m end  his rem oval to  the  President and 
the  latter is ob liged  to  do  so. Even the  Prim e M inister is no t an  exception. If he  
takes any decision  w ithou t consulting the  cabinet the  P resident can ask h im  to 
subm it the  sam e for consideration o f the cabinet particularly the recom m endation  
pertain ing to  the  im position  o f national em ergency.26

T he right o f the P resident u n d e r article 78 is very  im portant w h ich  brings 
ou t transparency  an d  accountability  in the governm ent. It is the  constitutional 
duty o f the Prim e Minister, if the President so requires, to subm it for consideration 
o f the  council o f m inisters any m atter o n  w h ich  a decision has b e e n  taken  by  
a m inister b u t w h ich  has no t b e e n  considered  by  the  council o f ministers. But 
this p rovision  is n o t certainly in tended  to  authorize the President to  reo p en  
any decision  already taken  b y  the  council o f m inisters.27 T he President can 
only encourage  the  Prim e M inister to  reconsider the  decision an d  thereafter he  
is b o u n d  to  act on  the  m inisterial advice for approving  such  decision.28

24 M.P. Singh, V. N. Shukla’s Constitution o f India (Eastern Book Company, Lucknow, 
12th edn., 2013).

25 Ibid.
26 The Constitution of India, art. 352(3).
27 Supra note 24 at 439.
28 The Constitution of India, art. 74(1) proviso.

180 Journal o f  the Indian Law Institute [Vol. 57: 2



It is the Prime Minister w hose voice shall prevail over the President ultimately.29 
But by  exercising his right under article 78 of the Constitution, the President can 
certainly influence the decision-making process of the governm ent. H e can guide 
the governm ent. N o governm ent can take him  for granted. The requirem ent that 
the Prime Minister should com m unicate proposals for legislation and  furnish such 
information as the President m ay require relating to the proposals for legislation is 
obviously designed to enable the President to advise an d /o r w arn  the council o f 
ministers about provisions w hich appear to him  to violate the Constitution, or 
provisions w hich m ay create dam aging controversy in the country. No doubt the 
council of ministers is free to disregard his advice bu t if the President com m ands 
respect from  the council by  reason of his personality, character and  the soundness 
of his judgment, the council cannot lightly disregard his advice, and  even if the 
council does not give up  its proposals, it m ay modify them .30 So, the President can 
m ake a difference in the schem e of things by  exercising his right under article 78 
of the Constitution. His sole duty is to protect the Constitution and  the laws as per 
the m andate o f his oath taken under article 60 of the Constitution.

III Judicial response

As stated earlier, n o w  after Sam sher Singh  v. State o f  Punjab^^ (hereinafter, 
Sam sher Singh case) and  the 42nd and 44th constitutional am endm ent acts, it is 
well-established that the President of India is a constitutional head  of the union 
governm ent w ho  is generally obliged to act on  the aid and advice of the council of 
ministers in the exercise of his constitutional pow ers and  functions32 except in a 
few  areas w here he  can act on  his ow n discretion. However, as no  time limit is 
prescribed in the Constitution during w hich he  has to act on  the advice of the 
council of ministers, he  can pu t any ministerial decision/proposal on  hold for an 
indefinite period of time and  can certainly delay the decision o f the council of 
ministers. But it all depends on  the personality of the individual w ho  holds the 
highest constitutional office o f the country. Generally, there is less chance of conflict 
b e tw een  the President and  the Prim e M inister and  a conflict b e tw een  these 
functionaries is not in the interest o f the democracy. Article 78 provides a platform  
to minimise such conflicts, if any.

D espite the abovem entioned position, it is equally well-settled that the President 
has som e discretionary powers which he can exercise independently of the advice of
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th e  council o f  m inisters an d  his right to  ask  th e  Prim e M inister for furnishing 
him  any information about the ministerial decisions or proposal under article 78 is 
covered in that category. Article 78 confers a prerogative upon  the President to be  
informed- again a well-established convention of the British Constitution, about the 
working of the union government. In Sam sher Singh case,33 the Supreme Court has 
also affirmed this position clearly. Delivering a concurring judgment in that case, V.R. 
Krishna Iyer J observed as follows:34

The President in India is not at all a glorified cipher. H e represents the 
majesty of the State, is at the apex, though only symbolically, and has rapport 
w ith the people  and parties, being above politics. His vigilant presence 
makes for good governm ent if only he  uses, w hat Bagehot described as, the 
right to be  consulted, to w arn  and encourage. Indeed, article 78 wisely used, 
keeps the President in close touch with the Prime Minister on matters of 
national importance and policy significance, and there is no doubt that the 
imprint o f his personality may chasten and correct the political government, 
although the actual exercise of the functions entrusted to him  by law  is in 
effect and in law carried on by  his duly appointed mentors. i.e., the Prime 
Minister and his colleagues. In short, the President, like the King, has not 
merely been  constitutionally romanticized but actually vested with a pervasive 
and persuasive role.

Krishna Iyer’s J instant erudite observations clearly indicate that the President is 
fully em pow ered to ask the Prime Minister to furnish him  any information pertaining 
to the affairs of the union governm ent and the Prime Minister is duty bound  to oblige 
him  under article 78. W hat information the President needs, it has to b e  decided by 
him  and not by the cabinet. This pow er helps him  to influence the decision-making 
process of the union governm ent indirectly. He can frankly express his views on  any 
decision or proposal of legislation initiated by  the government. But it is all a confidential 
process betw een him  and the Prime Minister, im m une from any judicial scrutiny.

V Is there any remedy against the breach o f Prime Minister’s 
duty under article 78?

The nature of the duty im posed on  the Prime Minister by  article 78 cannot be 
described by merely looking at the language of article 78. That duty has to be  discharged 
in the day-to-day working of the governm ent and the political atm osphere in which

182 Journal o f  the Indian Law Institute [Vol. 57: 2

33 Supra note 11.
34 Supra note 19 at 877.



that duty has to b e  discharged m ust have a direct impact on  the discharge of that 
duty. Is the duty laid upon  the Prime Minister to do the things set out in article 78(a), 
(b) and (c) subject to any exceptions by  necessary implication? This question assum ed 
political importance after the Indian Express, a daily new spaper with a w ide circulation 
throughout India published a letter written by  President Zail Singh to Prime Minister 
Rajiv Gandhi complaining that he  had  not supplied the President w ith the documents 
relating to w hat cam e to b e  know n as the “fairfax affair”. The President later repeated 
that complaint w hich was given w ide publicity. In his letter the President narrated 
the specific instances in which, despite his repeated demands, no  information was 
supplied to him  by  the Prime Minister. This, in other words, was a sort of an indictment 
from the head of the state against the head of the government. Since then, w hat has 
b een  called the “Bofors case” has b low n up.35 President Zail Singh virtually accused 
the Prime Minister of ignoring his duties provided in article 78 of the Constitution. 
This certainly w as a serious allegation against the Prime Minister w hich reflected the 
violation of the Constitution by  the Prime Minister.

This incident created  a constitutional crisis in the  country  an d  also g enera ted  
p ub lic  in terest in the  re spec tive  functions, rights an d  duties o f th ese  tw o 
constitutional functionaries. A part from  the  h igh d ram a involved in the  scenario  
in w h ich  o n e  constitu tional functionary  m ad e  a public  or pub lic ized  accusation  
ag a in s t a n o th e r  co n s titu tio n a l fu n c tio n ary , a lleg in g  th e  v io la tio n  o f  th e  
C o n stitu tio n , th e  c o n tro v e rsy  a ro u se d  m a n y  a co n s titu tio n a l, lega l a n d  
journalistic  p u n d its  to  offer the ir view s on  it. M ost o f  th em  seem  to have 
p ro c e e d e d  o n  th e  a ssum ption  tha t the  P residen t has a right to  b e  in fo rm ed  
b y  the  Prim e M inister. Som e o f th em  tried  to  analyze an d  exam ine th e  nature, 
ex ten t an d  im plications o f this du ty  o f  th e  P rim e M inister to  k e e p  the  P resident 
in form ed.

It is a m atter o f fact tha t the  Rajiv G andh i g o v ern m en t d id  n o t su p p ly  any  
such  inform ation  to  P residen t Zail Singh as it d o u b te d  the  in ten tion  o f the  
President. T he govern m en t linked  article 74(1) w ith  article 78. T he governm en t 
h a d  an  im pression  tha t the  P residen t m ight pass on  th e  in form ation  to  the  
o p p o sitio n  parties w h ich  w ere  raising th e  issue op en ly  an d  w e re  targeting 
th e  Prim e Minister. Before this, n o  su ch  con troversy  h ad  tak en  p lace  in  ou r 
country . Finally, th e  g o v ern m en t d id  n o t su p p ly  any  su ch  in form ation  to  the  
P residen t an d  con seq u en tly  a b ig  controversy  a ro se  perta in ing  to  th e  am bit 
o f  article 78.36
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N ow  the question arises w hat is the rem edy available to the President if the 
Prime Minister breaches his duty under article 78 and refuses to supply him  any 
information, as Rajiv G andhi did?

If the Prime Minister violates his duty under article 78 no  sanction is prescribed 
in the Constitution. It is w ell-know n that the  Prime Minister holds his office so long 
as he  com m ands the support of a majority in the  Lok Sabha as p er the  m andate of 
article 75(3) of the Constitution. A vote of censure or a no  confidence m otion is a 
recognized m ethod  of determ ining w hether the Prime Minister and  the council of 
ministers have the support o f the majority of the m em bers of the Lok Sabha, to 
w hich the council o f ministers is collectively responsible.37 There is no  provision in 
the Constitution for the removal of the Prime Minister for breach of his duty. But 
our parliam entary procedure enables questions agitating the public m ind to be  
brought before Parliament. It is true that if the council of ministers and  the party to 
w hich it belongs have an  overwhelm ing majority in the Lok Sabha, it w ould  be  
difficult to rem ove the Prime Minister, bu t that is a consequence of the cabinet 
form  o f representative governm ent. Even so, public opinion and  the opinion 
expressed by  the press in the country and  outside it, do influence a governm ent 
because the party in pow er w ould  no t w ish to lose at the next general elections.38 
It is, therefore, subm itted that for an  alleged breach o f article 78 the rem edy is 
political and not legal. The public opinion can certainly create problem s for the 
governm ent.

It is subm itted  tha t desp ite  all this th e  P residen t is n o t w ith o u t op tions. H e 
can  inform  the  Parliam ent ab o u t th e  a lleged  b reach  o f  article 78 b y  th e  Prim e 
Minister. H e is the highest constitutional functionary of the country. The Parliament 
is fully com petent to discuss such  matter. The President is an  integral part o f the 
Parliam ent an d  it is be liev ed  tha t th e  Parliam ent w ill save th e  h o n o u r o f the 
P residen t. H ow ever, th e  em in en t constitu tional law  scholar, H.M. Seervai 
d oub ts  this co n ten tio n  an d  argues that the  P resid en t’s address u n d e r articles 
86(1) an d  87(1) are  part o f his functions, an d  a lthough  h e  is en titled  to  b e  
consu lted  to  have  his ob jections considered , in th e  e n d  h e  m ust give w ay, 
an d  h e  can n o t d isclose any th ing  in  his address to  th e  H ouses w ith o u t the  
advice o f  his council o f m inisters. Seervai also argues tha t th e  P residen t has 
to  exercise  his p o w er un d er article 78 on  the advice of the cabinet u n d er article 
74(1) o f the  C onstitution. But this is too  legalistic a v iew  an d  does n o t m erit 
any  practical acceptance. If this v iew  is accepted, it will frustrate the  very pu rpose  
o f article 78. Against a governm en t w hich  violates the  Constitution, the  P resident

37 The Constitution of India, art. 75(3).
38 Supra note 20 at 2197.
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can  certainly disclose the matter to the Parliament w hich is em pow ered  to m ake/ 
unm ake that governm ent. The courts of law  do  no t have any role in this m atter as 
the correspondence betw een  the President and the Prime Minister is covered 
under privileged class and  is protected b y  article 74(2) of the Constitution. The 
Parliament is fully com petent to take the necessary action in that matter and  the 
President can certainly raise that issue in the Parliament.

It is subm itted that the President addresses the Parliament as p er the constitutional 
schem e, that is, on  the advice of the governm ent o f the day and the address w hich 
he  delivers to the Parliament is p repared  by  the governm ent. It is obviously sent to 
him  for his com m ents bu t ultimately he  has to accept the views of the governm ent. 
This is based  o n  the constitutional conventions w hich w e have inherited from 
Britain. In exceptional cases, the President can certainly criticize the governm ent if 
it violates the Constitution and  can disclose that matter to the Parliament w hich 
comprises different parties. Even if the governm ent holds a strong majority support 
in the Parliament, the President can still criticize the governm ent if h e  com m ands 
respect in the country. Im peachm ent of the President is not an  easy task. The 
controversy can pu t the governm ent in trouble and  the President has always an 
option to resign if he  does w ant to sign on  som e unconstitutional decision of the 
government. H e is not bound  to accept the unconstitutional advice of the governm ent 
keeping in view  his duty to protect the Constitution under article 60.

V Constitutional application o f article 78

The President does not participate in the decision-making process o f the  cabinet 
bu t by  exercising his right under article 78, he  can influence the decision-making 
process of the governm ent indirectly. H e can guide the governm ent to run  the 
administration as p er the Constitution. If the governm ent w ants to take any action 
w hich does not fit w ithin the constitutional framework, the President can w arn  the 
governm ent not to take that step. U nder the second provision of article 78, the 
President can ensure collective action w ithin the council o f ministers in those 
m atters w hich, in his discretion, h e  thinks as deserving o f such  action. The 
governm ent is supposed  to take the President seriously.

Since the commencement of the Constitution, the matter pertaining to article 78 never 
cam e into controversy and  the relations betw een  the President and  the Prime 
Minister remained cordial. The Prime Minister briefs the Presidents timely on  all aspects 
pertaining to the affairs of the un ion  governm ent and  also provides him  the required 
information. In fact, generally the Prime Minister goes to see the President at 
rashtrapati bhaw an  and  briefs him  about the various affairs of the governm ent. As 
m entioned earlier, it is only in 1986-87 that the question pertaining to article 78 
cam e u p  sharply w hen  President Giani Zail Singh h a d  soug h t so m e in form ation
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from  Prim e M inister Rajiv G an d h i a b o u t th e  B ofors g u n  deal m atter. P rim e 
M inister Rajiv G an d h i re fu sed  to  fu rn ish  an y  in fo rm ation  to  th e  P resid en t 
re la ted  to  th e  B ofors m atter. P rim e M inister Rajiv G an d h i in  h is rep ly  to  th e  
P resid en t ex p la in ed  at so m e  len g th  th e  sc o p e  o f articles 74 an d  78 o f  th e  
C o nstitu tion  an d  e x p re sse d  th e  g o v e rn m e n t’s inab ility  to  g ive h im  su ch  
in fo rm ation  o n  th e  m atte r th a n  w h a t w as a lready  fu rn ish ed . H e p o in te d  ou t 
th a t th e  g o v e rn m en t d id  n o t h o ld  th e  v iew  th a t th e  P resid en t h a d  an  ab so lu te  
righ t to  k n o w  every th ing  inc lud ing  classified  in fo rm ation  w h ich  w as n o t 
k n o w n  ev en  to  th e  P rim e M inister o r th e  d e fen ce  m inister. A y ea r earlier 
w h e n  th e  P resid en t h a d  so u g h t a co p y  o f th e  re p o rt o f  T h ak k ar C om m ission  
(w h ich  e n q u ire d  in to  th e  d is tu rb an ces in  D elh i fo llow ing  P rim e M inister 
Ind ira G an d h i’s assassination), the  P residen t w as to ld  tha t “h e  h a d  n o  abso lu te  
righ t to  k n o w  u n d e r  article 78.”

O n  th e  o th e r h an d , P re s id en t Zail S ingh s ta ted  th a t h is righ t to  ge t 
in fo rm ation  from  th e  P rim e M inister w as in d e p e n d e n t o f  his p o w e rs  w h ich  
w e re  to  b e  ex e rc ised  o n  th e  aid  an d  adv ice  o f  th e  council o f  m in isters as 
p e r  article 74(1). P res id en t Zail S ingh ex p la in ed  th e  p o sitio n  o f  article 78 in 
th e  fo llow ing  w o rd s:39

It a p p e a re d  th a t Rajiv G an d h i’s G o v ern m en t w as confusing  th e  supp ly  
o f  in fo rm ation  u n d e r  article 78 to  th e  aid  an d  adv ice  u n d e r  article 
74 o f  th e  C o n s titu tio n . T h e  P rim e  M in is te r  w a s  c o n v e n ie n tly  
o v erlo o k in g  th e  fact th a t if th e  P re s id e n t’s righ t to  seek  in fo rm ation  
w as to  b e  g o v e rn e d  b y  th e  d isc re tio n  o f  th e  G o vernm en t, th e n  the  
fo u n d in g  fa thers w o u ld  n o t h a v e  felt th e  n e e d  fo r in co rp o ra tin g  
a r tic le  78 in  th e  C o n s titu tio n . In  c a se  th e  P re s id e n t  s o u g h t  a 
clarification o r a sk ed  fo r a re p o rt o n  any  m atte r o f State, it w o u ld  
n o t restric t th e  adv ice  o f  th e  G o vernm en t. PM did  n o t se e m  to rea lise  
th a t articles 74 a n d  78 w e re  n o t m u tua lly  restric tive  o r contrad ic to ry .
If th e  P res id en t ch o se  to  exerc ise  h is righ t to  call for any  in fo rm ation , 
th e  G o v ern m en t co u ld  n o t d en y  su ch  info rm ation . H o w  co u ld  th e  
G o v e rn m en t a ssum e th a t fo r ex erc ise  o f  h is righ t u n d e r  article 78(d) 
o f  th e  C onstitu tion , th e  P res id en t w as e x p e c te d  to  act o n  th e  advice 
o f  th e  C ouncil o f  M inisters? T h e  G o v e rn m en t w e re  obv io u sly  tu rn in g  
th e ir face aw ay  from  th e  fact th a t fa ilu re  o n  th e ir  p a rt to  com ply  
w ith  th e  P re s id e n t’s re q u e s t u n d e r  article 78(b) w o u ld  co n stitu te  a 
v io la tion  o f  th e  co n stitu tiona l p ro v is io n s an d  also  a b re a c h  o f  th e  
o a th  ta k e n  b y  every  m em b er o f  th e  C ouncil o f  M inisters at th e  tim e 
o f o ccu p y in g  office th a t h e  w o u ld  b e a r  th e  faith  a n d  a lleg iance  to 
th e  C onstitu tion  a n d  act in acco rd an ce  w ith  th e  C onstitu tion .

39 Supra note 36 at 256-257.
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It is pertinent to m ention that the stand taken  by  President Zail Singh w as 
correct from  constitutional law  poin t o f view. It seem s absurd  that the President 
will take the advice o f his council o f ministers before taking any inform ation 
from  the Prime Minister w h o  is the h ead  o f the  council o f ministers. It is quite 
obvious that the council o f ministers will never agree to  furnish any inform ation 
to  the President w hich  affects it adversely. If the President is b o u n d  by  the view  
o f the  council o f m inisters in term s o f article 78, it will frustrate the  w hole  
pu rpose  o f this article.

It is no tew orthy  that President’s right to call for inform ation is central to  his 
function under the  Constitution, to  persuade the council o f ministers and  state all 
his objections to any p rop o sed  course o f action and  to  reconsider the  m atter as 
h e  is the guardian of the  Constitution and  has to protect the Constitution and  the 
laws.40 H e has full right to k now  h o w  the  governm ent is running and  w hat 
decisions are being taken  by  the cabinet. If he  fails to protect the Constitution, he 
can b e  im peached  b y  the  Parliam ent u n d e r article 61 o f  the  C onstitution.41 
However, he  has to accept the  final view  o f the council o f ministers. But this 
v iew  should  no t b e  unconstitutional. The dem and  for inform ation is a feedback 
n eed ed  to fulfill the  obligations o f his office. H ow  can the President encourage, 
caution or w arn  the governm ent or require it to review  or reconsider its decision 
w ithout full know ledge o f the facts o f the  case? The British m odel o n  w hich w e 
have adop ted  the constitutional provisions regulating the relationship betw een  
the President and  the Prim e Minister is very clear in this respect. There, as A.B. 
Keith says, one  clear rule is that the m onarch  is entitled to  the fullest inform ation 
in any sphere  in w hich  h e  has indicated desire to b e  kep t inform ed. Walter 
Bagehot described the function of a constitutional m onarch as o n e  w hich  gives 
him  the right to b e  consulted, the right to  w arn  and  the right to encourage.42

T h e  P re s id e n t  o f  In d ia  lik e  th e  B ritish  m o n a rc h , b y  v ir tu e  o f  h is  
constitu tional position , has a pervasive an d  p ersuasive  role. And, this o n ero u s 
ro le  can n o t b e  fulfilled u n less an d  until h e  gets full in fo rm atio n  a b o u t the  
u n io n  g o v e rn m en t from  th e  P rim e M inister. As s ta ted  earlier, in Sam sher  
Singh  c a se ,43 K rishna Iy e r’s J has clarified  th e  im p o rtan ce  o f  P re s id e n t’s 
righ t u n d e r  article 78 o f  th e  C onstitu tion . N o p ru d e n t P rim e M inister w o u ld  
v io la te  this co n stitu tiona l du ty  an d  w ill fu rn ish  th e  re q u ire d  in fo rm ation  to  
th e  P residen t. T h e  re la tio n sh ip  b e tw e e n  th e  P res id en t an d  th e  P rim e M inister 
is co n stitu tiona lly  d ignified , co o p era tiv e  an d  h a rm o n io u s  an d  for sm o o th

40 The Constitution of India, art. 60.
41 Supra note 20 at 2197.
42 Supra note 11 at 103.
43 Ibid.
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w ork ing  o f  th e  dem ocracy  it n eed s  to  b e  m ain ta ined  properly . It envisages 
n o  clash b e tw een  them . For, it is no t in the  interest o f the  country  if the  h igh 
constitutional functionaries are at loggerheads. T he Prim e M inister has to  respect 
no t only the  office o f the  President, b u t also the  view s o f the  p e rso n  w h o  for 
the  tim e being  holds the office. Similarly, the  P resident has no t only to  respect 
the  office o f the  Prim e M inister b u t also the  policies, p rogram m es and  directions 
p u rsu ed  b y  him  and  his governm ent so long as h e  has the  confidence o f the 
Lok Sabha w hich  reflects the  will o f the  p eo p le  w h o  are political sovereign. 
The country is governed  by  the parliam entary system, and  no t by  the presidential 
system  o f A m erican type.44

T he P resident shou ld  always k eep  in m ind  that the  Prim e M inister is the  
real h ead  o f the  governm ent w h o  is responsib le  to  the  Parliam ent, and  no t to 
him . H ow ever, h e  can  certainly gu ide him  as and  w h en  the  Prim e M inister 
seeks his help . In o rder to  facilitate this aim, article 78(b) o f the  C onstitution 
provides that it shall b e  the duty of the Prime Minister “to furnish such  inform ation 
relating to  the  adm inistration o f the  affairs o f the  U nion and  proposals for 
legislation as the  President m ay call for.” T he Prim e M inister m ust fulfill this 
duty  an d  shou ld  prov ide all necessary  inform ation to  the  P resident w hich  he  
dem ands. U nfortunately, Rajiv G andhi governm ent did no t follow  this m andate  
w hich  gave our dem ocracy a b a d  nam e. Not only the m edia  o f the  country  bu t 
international m edia  also took  the  n o te  o f this ep isode .45

T he failure o f Prim e M inister Rajiv G andhi to furnish  inform ation to  President 
Zail Singh created  a constitutional crisis in the  country  and  rum ours sp read  fast 
that the  President w as p lann ing  to  dismiss the governm ent.46 Besides article 78, 
there  h ad  b e e n  too  m uch  m isunderstanding  for a long tim e b e tw een  Rajiv 
G andh i an d  Zail Singh o n  various issues su ch  as Punjab  militancy, Ind ian  
Postal A m endm ent Bill, 1986 etc. Zail Singh w as also u n h ap p y  over the  incidents 
o f riots against Sikhs in 1984. H e h ad  b lo ck ed  the  passage  o f the  Postal Bill 
w h en  h e  p u t the  sam e in his cu p b o ard  for a long tim e w ithou t taking any 
action on  that.47 T he bill w as alleged to  have violated  the  right to  privacy o f the 
peop le . T he bill w as later w ithdraw n by  the  V.P. Singh governm ent in 1990.48
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Seervai takes a d ifferen t v iew  an d  s ta tes th a t th e  P res id en t has to  exerc ise  
h is p o w e r  u n d e r  artic le  78 o n  th e  ad v ice  o f  th e  co u n c il o f  m in iste rs . H e 
a rg u es  th a t th e  in fo rm a tio n  w h ic h  th e  P re s id e n t re q u ire s  is fo r th e  p u rp o s e  
o f  d isch arg in g  his d u ty  to  th e  co u n c il o f  m in is te rs  a n d  n o t fo r th e  p u rp o se  
o f  d isc lo sin g  o r a llo w in g  h is o ffice  to  d isc lo se , o fficial sec re ts  p re ju d ic ia l 
to  th e  co u n c il o f  m in is te rs  o r o f  su ch  a n a tu re  as w o u ld  te n d  to  b rin g  ou t 
th e  d e fe a t o f  th e  g o v e rn m e n t. S eervai w as  w ritin g  in  Zail S ingh’s co n tex t. 
H e sa id  th a t th e  fact th a t d u rin g  th e  36 y ea rs  in  w h ic h  th e  C o n stitu tio n  
h a d  b e e n  in  fo rc e , n o  p u b l ic  c o m p la in t  w a s  m a d e , a n d  n o  p u b lic  
c o n tro v e rsy  w as  ra ised , b y  an y  P re s id e n t th a t h e  h a d  n o t b e e n  su p p lie d  
w ith  re le v a n t c o rre sp o n d e n c e  a n d /o r  in fo rm atio n . T his sh o w s th a t g iven  
g o o d w ill an d  g o o d  fa ith  o n  th e  p a rt o f  th e  P re s id e n t a n d  th e  P rim e M inister, 
th e  d u ty  im p o se d  u p o n  th e  P rim e M in ister b y  artic le  78 can  b e  d isch arg ed , 
n o tw ith s ta n d in g  th e  d iffe ren ces  o f  o p in io n  w h ic h  m ay  ex ist b e tw e e n  th e  
P re s id e n t a n d  th e  P rim e M inister. T h e  q u e s tio n  rem ain s: w h a t h a p p e n s  if 
th e  P rim e M in ister h as  co m e  to  k n o w , o r h a s  re a so n  to  b e liev e , th a t th e  
in fo rm a tio n  s o u g h t  b y  th e  P r e s id e n t  is to  b e  u s e d  to  d is c re d i t  h is  
g o v e rn m e n t a n d  to  assist th e  o p p o s itio n , if n o t d irectly , th e n , th ro u g h  th e  
P re s id e n t’s office? It is sa id  th a t th e  E ng lish  c o n v e n tio n  e m b o d ie d  in  artic le  
78 p o s tu la te s , th a t it is n o t o p e n  to  th e  B ritish  m o n a rc h  to  d isc lo se  official 
sec re ts  o u ts id e  th e  official h ie ra rch y . A lth o u g h  th e  so v e re ig n  can  m ee t 
le a d e rs  o f  th e  o p p o s itio n  w ith  th e  p e rm iss io n  o f  th e  P rim e M in ister in 
o rd e r  to  a sce rta in  q u e s tio n s  o f  fact o r th e  rea l o p in io n  h e ld  b y  th em , th e  
so v e re ig n  c a n n o t m e e t th e  o p p o s itio n  lead e rs  to  se c u re  th e  d e fe a t o f  th e  
g o v e rn m e n t.49

It is su b m itted  th a t th e  p lea  o f  co n fid en tia lity  c a n n o t b e  a c c e p te d  aga in st 
th e  P re s id e n t o f  Ind ia , th e  h e a d  o f  th e  u n io n . H e  m u st b e  tru s te d  a n d  if 
th e  g o v e rn m e n t h as  su ffic ien t re a so n  to  b e lie v e  th a t th e  in fo rm a tio n  w h ich  
th e  P re s id e n t h as  so u g h t o r re c e iv e d  w ill b e  u s e d  to  d isc red it it, it sh o u ld  
b r in g  im p e a c h m e n t  m o t io n  a g a in s t  th e  P r e s id e n t  fo r  v io la t in g  th e  
C on stitu tio n . A nd it c a n n o t s im p ly  re fu se  to  su p p ly  th e  in fo rm a tio n  to  th e  
P res id en t. T h e  P re s id e n t is th e  su p re m e  c o m m a n d e r  o f  th e  a rm e d  forces 
o f  th e  co u n try  a n d  ho ld s a d ign ified  co n stitu tiona l positio n . T he g o v e rn m en t 
c a n n o t  d o u b t  th e  c r e d e n t ia l s  o f  th e  P r e s id e n t  w h o  is th e  h ig h e s t  
co n s titu tio n a l au th o rity  o f  th e  cou n try .

A rtic le  78 o f  th e  C o n s ti tu t io n  is a g o o d  d e v ic e  w h ic h  m a in ta in s  
com m unication  b e tw een  the  P residen t an d  the  Prim e M inister w h ich  ultim ately

49 Supra note 20 at 2057.
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strengthens the constitutional suprem acy in the country. Besides Zail Singh, som e 
other Presidents o f our country also utilized this constitutional device for getting 
information from the Prime Ministers on  key issues w hich affected the state of 
governance in the country. President K. R. Narayanan w rote to Prime Minister Atal 
Bihari Vajpayee in 2002 and directed him  to stop the riots in Gujarat w ith the help 
o f army though the governm ent did not oblige the President.50 Narayanan’s stand 
w as m uch appreciated  b y  the  m edia. H e tw ice re tu rn ed  for reconsideration 
questionable union cabinet decisions. In O ctober 1997, the Inder Kumar Gujral 
governm ent w as forced to reconsider its decision to dismiss Uttar Pradesh Chief 
Minister, Kalyan Singh, and  in Septem ber 1998, deferring to the President, the 
Vajpayee governm ent w ent back on  its decision to dismiss the Rabri Devi government 
in Bihar. President Narayanan used  his pow ers under article 74(1), proviso o f the 
Constitution along w ith article 78 and saved tw o governm ents from  the draconian 
article 356. H e dem onstrated a unique presidential activism.

VII Regular communication between the President and the 
Prime Minister is necessary

Article 78 is a constitutional device to maintain regular com m unication betw een  
the President and  the Prime Minister w hich helps the governm ent to take right 
decisions as p er the constitutional provisions. W hen such com m unication is regular, 
systematic and  on  a face-to-face basis, there shall b e  no  chance of any conflict 
betw een them. Being tw o individuals w ho have their ow n backgrounds, experiences, 
preferences, likes and  dislikes, and even ideologies, it is only natural that they do 
not see eye-to-eye on  certain issues. But w hen  they have regular contact and frank 
discussions betw een  them , the chances are that they resolve their differences and 
com e to understand each other’s points of view  in the interest o f the nation’s well
being w hich is their com m on object. Though the President is the constitutional 
head  o f the governm ent, he  is no t a rubber stamp. H e has certain responsibilities 
on  his shoulders and article 78 helps him  to discharge those responsibilities properly. 
H e cannot rem ain a silent spectator bu t has to protect the Constitution as per his 
oath.

Krishna Iyer J has discussed the impact o f article 78 in these w ords:51
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Confidentiality as against the  Presidency is constitutional boloney. The 
reservoir of information w ith the Union is no  m onopoly of a Minister or 
military general, court or commission. It is the Republic’s pool o pen  to the 
President, the conduit being the Prime Minister. No know n doctrine or 
executive privilege supports the contrary proposition. The ordinary citizen 
has restrictions based  on  the reasonable needs of security of State and 
other constitutionally sanctioned criteria inapplicable to the President any 
m ore than to the Prime Minister. It is one  thing to say that the President 
cannot exercise executive pow er. It is another to argue that h e  shall not 
know  his Minister’s operations.

H e further w ent on  to say: 52

Some wiseacres in unwitting naivete ask w hat will h ap p en  if the Prime 
Minister refuses information to the President. If the situation under the 
Constitution clearly m andates the Prime Minister to furnish the facts asked 
for, the sanction beh ind  is the Constitution itself. No one can breach a well 
understood or interpreted article of the suprem a lex because if you ever so 
high the Constitution is above you. Otherwise, the sam e strain, w ags may 
ask w hat if the Court’s writ is violated by  the Executive.

Article 78 provides a very im portant pow er to the President to influence the 
decision-making process of the union governm ent. Though now  it is well-settled 
that the President is a constitutional head  of the union governm ent w ho  is generally 
b o u n d  to act on  the aid and  advice of the council o f ministers h eaded  by  the Prime 
Minister in the exercise of his constitutional pow ers and functions, it is also equally 
clear that the President is no t a rubber stam p or a cipher. Like the British monarch, 
he  is fully em pow ered  to exercise his rights to b e  consulted, to encourage and to 
w arn  the governm ent through article 78 of the Constitution. By exercising this 
right the President can guide the governm ent to run  the administration properly. 
The Prime Minister is duty b o u n d  to honour the m andate of article 78.

In  th e  constitu tio n a l h isto ry  o f  o u r coun try , over th e  years  it has b e e n  
o b se rv ed  tha t th e re  has b e e n  a reg u la r co rre sp o n d en ce  b e tw e e n  th e  P residen t 
a n d  th e  P rim e M inister an d  th e  la tte r m ak es co u rtesy  calls to  th e  fo rm er 
e ith e r fo rtn igh tly  o r m onth ly . T h ese  cou rtesy  calls a re  m ad e  in co m pliance  
w ith  article 78 o f  th e  C onstitu tion . Starting from  R ajendra P rasad  to  N eelam  
Sanjiva R eddy an d  N ehru  to  Ind ira  G andhi, article 78 w as im p lem en ted  in 
its full sp irit an d  th e re  w as a lw ays a reg u la r ex ch an g e  o f v iew s b e tw e e n  the  
P re s id e n t  a n d  P rim e  M in is te r o n  d if fe re n t  issues relating to  th e  u n io n

52 Id. at 126.
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g overnm en t. But un fo rtu n a te ly  th e  th ings w e n t ou t o f o rd e r du ring  Rajiv 
G andh i’s governm ent w h en  President Zail Singh claim ed that the  Prim e M inister 
w as no t fo llow ing his duties u n d e r article 78 o f  th e  C onstitution. Even rum ours 
sp read  in  th e  m ed ia  tha t Zail Singh h a d  p lan n ed  to  dism iss Rajiv G an d h i’s 
g o v ern m en t an d  for th e  first tim e in  the  constitu tional h istory  o f o u r country, 
a P residen t w as com pelled  b y  circum stances to  issue a sta tem en t tha t h e  h ad  
n o  su ch  in ten tio n  to  dism iss th e  Prim e M inister.53 T hat w as really  a very  
u n fo rtuna te  ep iso d e  in th e  h istory  o f o u r parliam entary  dem ocracy  an d  even  
th e  foreign  m edia  d id  n o t leave any  o p p o rtu n ity  to  take  th e  cogn izance  o f 
tha t ep iso d e .54 O u r C onstitu tion  does n o t allow  any  seg regation  o f inform ation  
b e tw e e n  the  P residen t an d  the  Prim e Minister. T he P residen t is an  integral 
p art o f  th e  g o v ern m en t an d  th e  Parliam ent an d  h e  has a co m p le te  right to  b e  
in fo rm ed  ab o u t th e  decisions o f th e  u n io n  g o v ern m en t an d  th e  Prim e M inister 
can n o t take  th e  p lea  o f confidentiality  against th e  P resident. T he P residen t 
has full right to  k n o w  the  inside w ork ing  o f th e  g o v ern m en t an d  its decisions. 
After all, h e  is th e  h e a d  o f the  state.

T his p a p e r  is o f  th e  v iew  th a t th e  g o v e rn m e n t c a n n o t co n c e a l any  
inform ation  relating  to  th e  u n io n  adm inistra tion  from  th e  P resident. As sta ted  
earlier, if the  g o v ern m en t th inks tha t the  P residen t is m isusing th e  su p p lied  
inform ation, th en  the  right course is to  b ring  im peachm en t p roceed ings against 
h im  b ecau se  tha t w o u ld  b e  a case o f v io lation  o f  th e  C onstitu tion for w h ich  
h e  can  b e  im p each ed  by  the  Parliam ent u n d e r  article 61 o f  the  Constitution. 
But if th ings m ove on  norm ally  th e  Prim e M inister can n o t tak e  th e  p lea  of 
confidentiality  against th e  P residen t w h o  is th e  constitu tional h e a d  o f  the  
u n io n  governm ent.

It m ay b e  n o te d  tha t like th e  British m onarch , the  P residen t o f Ind ia  is also 
an  in tegral part o f  P arliam ent as w ell as governm ent. H e is fully en titled  to 
k n o w  w h a t decisions are tak en  by  the  council o f  m inisters an d  m inisters. As 
m e n tio n e d  earlier, u n d e r  article 60 o f th e  C onstitu tion , h e  takes o a th  to  
p reserve, p ro tec t an d  d e fen d  the  C onstitu tion an d  the  law  an d  if h e  th inks 
th a t th e  g o v e rn m e n t h a s  ta k e n  so m e  d e c is io n  w h ic h  g o e s  a g a in s t th e  
Constitution, it is his constitu tional du ty  to  check  th e  positio n  w ith  the  Prim e 
M inister an d  ask  h im  to  su p p ly  th e  n ecessary  inform ation. A lthough finally 
the  P residen t can n o t s top  the  decision  o f the  go v ern m en t,55 h e  can  certainly
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in fluence the  Prim e M inister an d  m ake a d ifference in th e  decision-m aking  
p rocess o f th e  governm ent. T he P residen t can n o t b e  a party  to  any  decisions 
o r acts w h ich  are likely to  b e  fo u n d  unconstitu tional. T he P resident is ex p ec ted  

to  ap p ly  h is m ind  b e fo re  p u ttin g  d o w n  his signatu res o n  any  m inisterial 
decision  or p ro p o sa l.56

Seervai has also em p h asized  on  th e  im portance  o f  P resid en t’s rights u n d e r 
article 78 o f  th e  Constitution. H e observes:57

T h e  re q u ire m e n t th a t th e  P rim e  M in ister sh o u ld  c o m m u n ic a te  
p roposa ls  for legislation an d  furnish  such  inform ation as the  P resident 
m ay req u ire  re la ting  to  th e  p ro p o sa ls  for legislation  is obv iously  
desig n ed  to  en ab le  the  P residen t to  advise a n d /o r  w arn  the  Council 
o f  M inisters ab o u t prov isions w h ich  a p p ea r to  h im  to v io late the 
C onstitution, o r p rovisions w h ich  m ay create  dam aging  controversy  
in  th e  country . N o d o u b t th e  C ouncil o f  M inisters is free to  d isregard  
his advice. But if th e  P residen t com m ands resp ec t from  the  Council 
b y  reaso n  o f his personality , character an d  sou n d n ess  o f his judgm ent, 
th e  C ouncil w o u ld  n o t lightly d isregard  his advice, ev en  if th e  Council 

do es n o t give u p  its p roposals , it m ay m odify  them .

B.N. Rau too  has h igh ligh ted  th e  im portance  o f  p re s id en t’s in fluence in 
th e  decision-m aking  p rocess o f  th e  govern m en t in th ese  w ords:58

D oes this red u ce  th e  President, u n d e r  th e  Ind ian  Constitution, to  a 
figurehead? Far from  it. Like th e  King in England, h e  w ill still have  the  
right to  b e  consulted , to  en co u rag e  an d  to  w arn . Acting o n  m inisterial 
ad v ice  d o e s  n o t n e c e ssa rily  m e a n  im m ed ia te  a c c e p ta n c e  o f  th e  
M inistry’s first though ts. T he P residen t can  sta te  all his objections to  
any  p ro p o se d  cou rse  o f  action  an d  ask his M inisters in  Council, if 
necessary , to  reco n sid e r th e  m atter. It is on ly  in  the  last reso rt tha t he  
m ust accep t the ir final advice. It has b e e n  o b serv ed  tha t th e  in fluence 
o f  the  C row n-and  o f the  H o u se  o f  Lords as w ell-in  E ngland  has g row n  
w ith  every  curta ilm ent o f its legal p o w ers  b y  co nven tion  o r statu te. A 
sim ilar resu lt is likely to  fo llow  in Ind ia  too; for, as has b e e n  w ell said,
“the  vo ice o f  reaso n  is m ore  read ily  h e a rd  w h e n  it can  p e rsu ad e  b u t 
n o  lo n g e r c o e rc e ”. O n e  can  co n ce iv e  o f  n o  b e tte r  fu tu re  fo r th e
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P residen t o f Ind ia  th an  tha t h e  sh o u ld  b e  m ore  an d  m o re  like the 
M onarch  in England, “eschew ing  legal pow er, stand ing  o u tside  the  
clash  o f parties an d  gain ing  in m oral au thority .”

T he P residen t rep resen ts  the  collective w ill o f th e  n a tion  an d  h e  is n o t a 
p u p p e t o f  any  p e rso n  or party. H e is at th e  ap ex  o f th e  g o v ern m en t an d  
p e o p le  look  to  h im  w ith  re sp ec t an d  loyalty. H e is a safety-valve o f  ou r 
dem ocracy. H e is the  g u ard ian  o f th e  C onstitu tion59 an d  article 78 em p o w ers  
h im  to fulfill his constitu tional obligations effectively. As rightly m en tio n ed  
by  K rishna Iyer J, the  Prim e M inister c an n o t d isobey  the  P residen t in resp ec t 
o f article 78.

VII Concluding observations

In  v iew  o f th e  fo rego ing  d iscussion  it is subm itted  tha t th e  right o f  the  
P residen t u n d e r article 78 o f the  C onstitu tion  against the  Prim e M inister is 
very  im portan t to  in fluence th e  decision-m aking  p rocess o f th e  govern m en t 
for right causes. T ho u g h  the  P residen t is a constitu tional h e a d  o f the  un io n  
g o v e rn m e n t,  h e  is n o t  a r u b b e r  s ta m p . H e  b e a r s  c e r ta in  im p o r ta n t  
responsib ilities on  his sho u ld ers  u n d e r th e  C onstitu tion  an d  is du ty  b o u n d  to 
d efen d  the  C onstitu tion an d  the  law s as p e r  the  m an d a te  o f his oa th  duly 
tak en  u n d e r article 60 o f the  Constitution. If h e  fails to  p ro tec t the  C onstitution, 
h e  can  b e  im p each ed  b y  the  Parliam ent.60 Article 74(1) o f  the  C onstitu tion 
requ ires th e  P residen t to  act on ly  w ith  the  aid an d  advice o f  th e  council o f 
m inisters in th e  d ischarge o f  all his functions.

T h e  S u p re m e  C o u rt th ro u g h  v a rio u s  d e c is io n s  h as  a lso  u p h e ld  th e  
p o sitio n  tha t th e  P residen t is a constitu tional h e a d  w h o  m ust act o n  the  
advice o f th e  council o f m inisters an d  tha t th e  real execu tive p o w e r in ou r 
system  vests in  th e  council o f m inisters h e a d e d  b y  th e  Prim e Minister. But, it 
also h e ld  tha t the  P residen t is n o t a ru b b e r stam p an d  th e re  are  so m e areas 
w h e re  the  P residen t m ay have to  u se  his ow n  judg m en t an d  w isdom .61 T hese 
are: (1) a p p o in tm en t o f  th e  Prim e M inister in  a situation  w h e re  no  single 
party  or alliance com m ands clear m ajority su p p o rt in th e  Lok Sabha (obviously, 
the  P residen t can n o t ap p o in t th e  n ew  Prim e M inister on  th e  advice o f the  
ou tgo ing  Prim e M inister w h o  m ay h av e  lost th e  e lection  or the  su p p o rt o f  the  
house); (2) ap p o in tm en t o f  a Prim e M inister in case o f  su d d en  d ea th  w h ere
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th e  ru ling  leg isla ture  party  is u n ab le  to  m ee t im m ediately  to  e lect a leader, 
th e re  is n o  se ttled  sen iority  am ong  cab inet m inisters an d  a nam e  from  ou tside 
th e  cab inet is suggested ; (3) d isso lu tion  o f th e  Lok Sabha o n  th e  advice o f a 
council o f  m inisters tha t m ay have lost m ajority su p p o rt o r against w h o m  a 
vo te  o f n o -con fidence  m ay have b e e n  passed ; (4) dism issal o f m inisters in 
case th e  council o f m inisters loses th e  con fidence  o f th e  H o u se  b u t refuses to  
resign; an d  (5) g ran ting  sanction  o f p ro secu tio n  against th e  Prim e Minister.

T he 44th constitutional am endm en t has given the  im portan t p o w er o f referral 
to  th e  P residen t. T h o u g h  finally h e  is b o u n d  to  act o n  th e  reco n sid e red  
advice o f  the  council o f m inisters, h e  can  delay  th e  decision . Article 78 is 
an o th e r w e a p o n  in his h an d s  to  contro l an  unru ly  Prim e M inister. H e can 
exercise  this p o w e r on  his o w n  discretion . It is in d eed  a g o o d  o p p o rtu n ity  in 
th e  h an d s  o f the  P residen t to  g u ide  th e  govern m en t to  en su re  th e  sm oo th  
function ing  o f  th e  parliam entary  system  in th e  country.

T he P residen t has full p o w e r to  ask th e  Prim e M inister to  su p p ly  h im  any 
in form ation  perta in ing  to  the  u n io n  g o v ern m en t u n d e r article 78 an d  in  this 
reg a rd  h e  is n o t b o u n d  to  consult th e  council o f  m inisters u n d e r article 74(1). 
It is his in d e p e n d e n t pow er. In  fact, it is his du ty  as w ell to  k e e p  h im self 
in fo rm ed  ab o u t the  w o rk ing  o f  th e  u n io n  governm en t. W hat inform ation  he  
needs, h e  has to  decide. H e will n o t tak e  th e  v iew  o f th e  cabinet.

T he p lea  o f  confidentiality  is totally  u n accep tab le  against th e  P resident. 
T he Prim e M inister has to  trust the  P residen t an d  if h e  is n o t ab le  to  trust him , 
h e  sh o u ld  b ring  im p each m en t m o tion  against h im  an d  rem ove  h im  from  the  
office. But th e  Prim e M inister can n o t tak e  the  P residen t for g ran ted . T hough  
n o  rem ed y  is p resc rib ed  in  the  C onstitu tion  if the  Prim e M inister b reach es his 
du ty  u n d e r article 78, the  pub lic  o p in io n  will certainly com pel th e  govern m en t 
to  follow  th e  right course.

T h o u g h  notionally  the  P residen t rep resen ts th e  collective w ill o f  th e  nation  
an d  the  p e o p le  h o ld  h im  in h igh  esteem  an d  do  n o t w an t to  see  h im  hap less 
w h e n  difficult constitu tional issues arise. T he P residen t can n o t rem ain  a silent 
sp ec ta to r w h e n  th e  g o v ern m en t v io lates th e  C onstitution. H e w o u ld  h av e  to 
check  th e  positio n  w ith  th e  Prim e M inister. T ho u g h  generally  h e  is b o u n d  to 
act o n  th e  advice o f the  council o f  m inisters, h e  can n o t accep t so m e illegal or 
unconstitu tional advice o f the  council o f m inisters. H e w o u ld  have  to  w arn  
th e  governm en t. Article 78 is a too l in his h an d s to  b rin g  tran sp aren cy  an d  
accountab ility  in  the  w o rk ing  o f  the  g o v ern m en t w h ich  h e  sh o u ld  u se  for the  
right causes. T he inform ation w h ich  h e  receives m ust b e  u sed  for constitutional 
p u rp o ses  an d  n o t o therw ise. T he P residen t sh o u ld  n o t b eco m e  a parallel 
cen tre  o f  pow er. But h e  sh o u ld  act in  acco rdance  w ith  the  Constitution.
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It is subm itted  tha t th e  P residen t can  exercise  a persuasive  in fluence on  
the  e lec ted  g o v ern m en t h e a d e d  b y  th e  Prim e M inister an d  h e lp  it w ith  his 
advice an d  experience. Like th e  British sovereign, th e  ro le  o f th e  P residen t is 
to  advise, en co u rag e  an d  w arn  th e  m inisters in re sp ec t o f  th e  advice w h ich  
they  give to  him . H ow ever, his in fluence d e p e n d s  o n  his personality . A m an  
o f character an d  ability can  really  exert a p o ten t in fluence o n  th e  affairs of 
the  council o f m inisters an d  g u ide  it to  co n d u c t th e  adm inistra tion  as p e r  the  
constitu tional m andate . H e can  really check  th e  excesses o f th e  g o v ern m en t 
an d  the  P arliam ent an d  en co u rag e  th em  n o t to  com m it th e  constitu tional 
v io lation. Article 78 o f  th e  C onstitu tion  is a very  im portan t constitu tional 
d ev ice  in  th e  h a n d s  o f  th e  P res id en t w h ich  h e  can  u se  for m ak in g  th e  
g o v ern m en t m o re  transparen t, accoun tab le  an d  socially sensitive. T ho u g h  he  
does n o t partic ipa te  in  th e  cab inet m eetings, h e  can  influence th e  decision 
m aking  p rocess indirectly  for p rom oting  g o o d  g o v ern an ce  an d  ru le o f law  in 
the  country.
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