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Before M r. Justice ScoU-Smith.

GHULAII AND l^ g
versus

T h e  C R O 'W N — Bes'pondent.

Criminal Appeal No. 1176 of 1922.

Indian Penal Code  ̂ I860, section 445, ilhistration (a,)—-Hon.se- 
breaking— or attempt— hole made in imll hut Hacked hy beams on 
oilier side— Section 458— ■wheilier a f  plicahle to compmiimis o f the 
ihouse 'breaker iviJio ha ve not made preparation Jar cavsinghnrt.

Seldj tliat. when a liole is made bytlie burglars in tlie •w'all of 
■a' house but their way is blocked by the presence of beams on the 
other side of the wall the offen.ee committed is one of attempt 
to commit house breaking and Bot actual house breaking, and 
illustratioix^(a) to section 445, Indian Penal Code, does not apply.

Held also, that section 458, Indian Penal Code, only a ppK©
'to'^the house-breaker who actually has himselt made preparation 
fo r  causing hurt to any person etc., and not to Ms companions as 
^ e ll who themselves have not made stkjIi preparation.

Section 34, ladian P<3iî i.l Oofj[3,%'eferred]fco.

Appeal from the order of K h a n  S a h i b  I T a l i k  Zaman 
Medi Khan, Magistrate, 1st Class, exercising enhanced 
powers under section 3 0 ,  Criminal Procedure Code, Mont­
gomery  ̂ dated the 2drd Novem'ber 1 9 2 2 ,  comictiyig the 
^appellants.

C o o P B E y  l o r  A p p e l l a n t s . ^ j

Amab K ath, OHoi7A,for the Goyernment AdV'ooatej 
for|Eespondent.

Scot'e-S m ith  J , — T h e  t h r e e  a ^ i p Q l I a i i t s  h a v e  b e e n  

- e o n v i c t e d  o f  a n  o f f e n c e  u n d e r  soGtion 4&B, I n d i a n  P e n a l  

< 3 o d e ,  a n d  h a v e  b e e n  s e n t e n c e d ^  G M a m ,  s o n  o f  M u t a l l i j  

^ t o  s e v e n  y e a r s ’ r i g o r o u s  i m p r i s o n m e n t ,  W a r  j a m ,  s o n  o f  

H i i t a l l i ,  t o  f i v e  y e a r s ’  r i g o r o u s  i m p r i s o n m e n t ,  a n d  W a r -  

s o n  o i  B e g ,  t o  t w o  y e a r s ’  r i g o r o u s  i m p r i s o n m e n t .
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The Ceown^

Mr. Cooper, who ai^peared for the appellants, did 
not argue on the facts but urged that the offence o f 
house-breaking had not been committed because there 
was no proof that any of the appellants had effected 
an entry into any building within the meaning of section 
442 of the Indian Penal Code. The evidence shows that 
the would-be burglars first of all attempted to break 
into the house of Bahadax Singh (P. 1), they made a
hole in the wail but owing to the presence of some beams 
inside the shop they did not enter but proceeded to make 
a hole in the common wall of one Bahta (P. 'W. 5), 
and of B^ihadar Singh. It was contended before the 
jkagistrate tho.t there could only be a conviction for an 
attempt to convict house-breaking. The Magistrate 
however, ŵ as of opinion that the case was analogous to 
that of illustration (a) to section 445 of the Indian Penal 
Code. The illustration in question is as follows :—

“  A  commits hoiise-trespasf! by mtild-Qg h through the 
■wall of Z ’s house, smcl putting his ĥ â cI throiipli the aperturo*. 
This is house-breji,Ising.”

The learned Magistrate says that when the acoused 
had made the hole, and with the assistance of their hands 
found that their way was blocked, the offence of lurking 
house-breaking was complete, I am unable to agree 
with this view. When the burglars had made the hole 
they found that their way was blocked by the presence 
of beams on the other side of the wall, these beams pre­
vented them from entering the shop and we certainly 
cannot assume that any one of the culprits actually put 
his hand right through the hole. I am unable to agree- 
with counsel for the Crown that the mere putting of a 
hand into a hole in the wall without putting it through 
the hole is an entry into the house within the meaning of 
section 442 of the Indian Penal Code. I thus hold that 
there was no complete house-breaking, but merely an 
attempt to commit house-breaking.

It w"as found by the Magistrate that 'two of the- 
appellantsj Ghulam and Waryam, sons of Mutalli, wer&' 
armed with lathis at the time and that, therefore, they 
were guilty of house-breaking within the meaning* 
of section 458, Indian Penal Gode>. With regard to- 
Waryam, son of Beg, he said that even if it be adiiait* 
ted that he had no dang then according to section 34 hS &
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as much responsible for the actions of his companions 
in being armed with laiJiis as ii he himself had been 
armed with a I am miable to accept this view of the
laAY. In my opinion section 458 only applies to the 
h o u s e - b r e a k e r  w h o  a c t u a l l y  h a s  h i m s e l f  m a d e  p r e p a r a ­

t i o n  f o r  c a u s i n g  hurt t o  anj- p e r s o n  o r  f o r  a s s a u l t i n g  a n y  

p e r s o n  o r  f o r  w T o n g f i i l l y  restraining a n y  p e r s o n  a n d  

so o n ,  a n d  n o t  t o  Ms c o m p a n i o n s  as w e l l  w h o  t h e m s e l v e s  

have not made such preparation. J' ;
I ,  t h e r e f o r e ,  a c c e p t  the a p p e a l  a n d  a l t e r  t h e  con^ 

v i c t i o n s  of Ghiilam a n d  " W  a r y a m ,  son oOIutaili> to one 
under, sections 458/511 j Indian Penal Code/ and the 
sonvictiori of Waryam, son of Beg, into one under sections 
457/oH of the Indian Penal Code* As 'Waiyaiiij son of 
Mutalli and Ghulam^ previous convicts, have been con­
victed only of an attempt at honse-brealdng, section 15, 
Indian Penal Code, is inapplicable. The fact, however^ 
that Ghulani has been three times previously convicted 
m a y  b e  taken i n t o  consideration i n  f i x i n g  h i s  s e n t e n c e .  

" W a r y a m ,  s o n  of Miitalli, has o n l y  b e e n  c o n v i c t e d  o n c e  

b e f o r e  t h i s  and t h a t  w a s  eighteen y e a r s  b e f o r e  t h e  p r e s e n t  

offence.
■m

I sentence Ghulam to three years’ rigorous imprison" 
m e n t ,  Wary am, son of Ifutalli, to two year??' rigorous 
imprisonment and Waryam, son of Beg, to one year's 
rigorous imprisonment. In the case of t ie  first two the 
imprisonment will include three months’ solitary con- 
finement and in that of Waryam^ son of Beg, one month’s- 
solitary confinement.

a : n . g .

Ghxtdam

I hb Obows*

1 ^ 3

Appeal accepted.


