Yon 1v] LAHORE SERIES. 399

APPELLATE CRIMINAL.

Before Mr. Justice Scoft-Smith.

GHULAM axp ormers—Appellants, 1943
oeTaus | Feb. 19,
Tee CROWN-—Respondent.

Criminal Appeal No. 1176 of 1922,

Indian Penal Code, 1800, section 445, illustration {a)—-House-
Dreaking—or attempt—hole made n wall but blocked by beams on
other side—Section 458—achether applicable lo companions of the
house breaker who have not made preparation for causing hart.

Held, that when a hole is made bythe burglars in the wall of
& house buf their way is blocked by the presence of beams on the
other side of the wall the offence committed is one of attempt
to commit house breaking and not sctual house breaking, and
illugtration’ () 1o section 445, Indian Penal Code, does not apply.

Held also, that section 458, Indian Penal Code, only a pplie
to " the house-breaker who actually has himself made preparation
for causing hurt to any person ete., and not to his companions os
well who themselves have not made such preparation.

Section 34, Indian Panal Coda,Yreferred]to.

Appeal from the order of Khan Sahib Malik Zaman
Medi Khan, Magisirate, 1st Class, exercising enhanced
powers under sectron 30, Criminal Procedure Code, Moni-

gomery, dated the 93rd November 1922 convicting the
appellanis.

CoorEr, for Appellants.?

Awar Nara, Osoxa, for the Government Aavawate,
‘forYRespondent.

Scorr-Sutre J—The three appellants have been
-gonvicted of an offence under section 458, Indian Penal
Code, and ha.ve been sentenced, Ghulam, son of Mutalli,
to seven years rigorous imprisonment, Waryam, son of
Mutalli, to five years’ rigorous 1mprxsonment and War-
-yam, son of Beg, to two years’ rigorous imprisonment.
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Mr. Cooper, who appeared for the appellants, did
not argue on the facts but urged that the offence of
house-breaking had not been committed because there
was no proof that any of the appellants had effected
an entry nto any building within the meaning of section
449 of the Indian Penal Code. The evidence shows that
the would-be burglars first of all attempted to break
into the house of Bahadar Singh (P. W. 1), they made a
hole in the wall but owing to the presence of some beams
inside the shop they did not enter but proceeded to make
a hole in the common wall of ono Bahta (P. W. 5},
and of Bazhadar Singh. It was contended before the
Magistrate thut there could only be a convietion foran
attempt to conviet house-breaking. The Magistrate
however, was of opinion that the case was analogous to
that of Mustration (a) to section 445 of the Indian Penal
Code. The illugtration in question i3 a5 follows —

A eommits house-trespass by making » 1ol through the-
wall of Z’s house, wnd putting his bhand throuch the aperture..
This is house-breaking.”

The learned Magistrate says that when the accused
had made the hole, and with the assistance of their hands
found that their way was blocked, the offence of lurking
house-breaking was ecomplete. I am unable to agree
with this view. When the burglars had made the hole
they found that their way was blocked by the presence
of beanis on the other side of the wall, these beams pre-
vented them from entering the shop and we certainly
cannot assume that any one of the culprits actually put
Lis hand right through the hole. I am unable to agree:
with counsel for the Crown that the mere putting of a
hand into a hole in the wall without putting it through
the hole is an entry into the house within the meaning of
section 442 of the Indian Penal Code. I thus hold that
there was no complete house-breaking, but merely an.
attempt to commit house-breaking,

It was found by the Magistrate that ‘two of the
appellants, Ghulam and Waryam, sons of Mutalli, were
armed with lathis at the time and that, therefore, they
were guilty of house-breaking within the meaning
of section 458, Indian Penal Code. With regard to
Waryam, son of Beg, he said that even if it be admit~
ted that he hadno dang then according to section 34 he is
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as much responsible for the actions of his companions
in being armed with lathis as if he himsell bad been
armed with a lathi. 1amunable to accept this view of the
law. In my opinion section 458 only applies to the
house-breaker who actually has himself made prepara-
tion for causing hurt to any person or for assaulting any
person or for wrongiully restraining any person and
g0 on, and not to his companions as well who themselves
have not made such preparation. {x . ¢ i

I, therefore, aceept the appeal and alter the con-
victions of Ghulam: and Waryamw, son of Mutalli, to one
under sections 458/511, Indian Penal Code, and the
sonviction of Waryam, son of Beg, iatoone under sections
457/511 of the Indian Penal Code. As Waryam, son of
Mutalli and Ghulam, previons conviets, have been con-
vieted only of an attempd at house-bresking, section 15,
Indian Penal Code, is inapplicable. The fact, however,
that Ghulam has been three times previously convieted
may be faken into consideration in fixing his sentence.
Waryam, son of Mutalli, has oaly been convieted once
before this and that was eighteen years hefore the present
offence.

I séntence Ghulam to three years’ rigorous imprison-
ment, Waryarz, son of Mutalli, to two wyears’ rigorous
imprisonment and Waryam, son of Beg, to one year’s
rigorous imprisonment. In the case of the first two the
nnprisonment will include three months’ solitary con-
finement and in that of Waryam, son of Beg, one month’s
solitary confinement.

A.N.C.
Appeal accepted.
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