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APPELLATE CIViL.

Bafore Mr. Justice Scott-Smith and Mr. Justice Fforde.

Mussammat SANT KAUR smro. (DEFENDANTS)
Ayppellants,
versus

SHER SINGH =re. (Pnaixtirys) Bespondents.
Civll Appeal No, 1839 of 1219,
Custom—Succession—AJats of A ritsrr-——&isters or colluterals

Living in another villuge—onus proband hether  different in
respect 0f self-nequeired property Srom wncesirid property—Riwaj-i-
am.

Oune 8. 8. 3 Jat whaose ancestyal houwe wis in the Amritsa
District obtained o grant of about 7 squayes from Government in
Ghak No. 60, Jhang Branch, Lyallpur District, He acquired
proprietary rights and died on 10th Oetober 1918, leaving a
widow, a son U. S. and 4 daughters. U.S. died 15 days later,
on 25th October 1918, leaving a widow and a daughter. The
land was then mutated in the names of the widows and daughters
of 8. 8. and U. 8. The plaintiffs, brothers and brother’s sons
of 8. 8., then sued for a declaration thut the mutation should
not affect their reversionary rights after the death or marriage
of the widow of U. 8.. They asserted thuat the widow of 8. %.
wag only entitled to maintenance wnd that the daughters of 8. §
as sisters of U. 8., had no rights at all.  Thore was practically n;)’
evidence on the record as regards eustom,

Held, that the mere faet that the plaintifis live in the Amrit-
sar District, while the land in dispute is in the Lyallpur District
does not affect their rightsof succession.- ’
Dagya Rum v. Sohel Singh (1), snd Nunda v. Hirg (2), fol-
lowed. ' -

Held also, that the angwer to question 70 in Crailk’s Cug-
tomary Low of the Amritsar District, though not supported b
instances, being not opposed to the general principle as laid dom};
in Rattigan’s Digest of Customary Law, Article 24, is a stron
piece of evidence in support of the custor: mentioned thei'eﬂ).. 8

Beg v. Allah Ditte (3), followed.
Held further, that the principle of sisters bein
cludled is not confined to ancestral property only agn‘(;1 Tﬁlgcﬁz:
sequently the onus was upon the sisters to prove that they had
a bettor claim to succeed to the property in dispute than the
pleintiffs an’d that they had failed to discharge this onus.

(1) 110 P. R. 1906 (F.B.\. (2)47P R. 1911
(3) 45 P. R. 1917 (P. C.).
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Sohna Singh v. Kehen Singh (1), Mussammeat Harnamoen v.
Santa Singh (2), Hemire v. Fom Singh (3), and Gurditia v. Jai
Singh (4), referred to, alko Rattigan’s Customary Law, Arficle 24

Mussammat Hussain Bibi v, Nigahia (5), wnd Bheliv. Kahna
(6), distinguished. ,

Held also, thet the position of & sister of o male proprictor
-Wﬁhmﬁi%uecmnmtbe“wunL&H?MLvuu oses of inberitonce
to that of a daughtor even as regards self-scquired property.

Humtra v, Baun Singh (3), followed.

Furst appeal from the decres of Diwan Som Nath,
Senior Subordinate Judge, Lyallpur, dated the 16th Jz(lg
1019, decrecing the claim.

N. C. Pawprr, for Appellants.

&. C. Narawg, Jowax Lar Karur axp Devi Dirra
Max, for Respondents.

The judguesnt of the Court was delivered by—
Scorp-Surrir J.—The pedigree tuble of the parties

to the suit out of which the present appeas arises 1t as
follows:—
ALA SINGH.

> i
¢ ] i - Y 3,
Buta Deova Sawa Singh, Sher Singh, Mewy Sql‘p‘;h.
Bingb Singh widow, Mat. plaintiff plaintift
| Phan Kaur, No. 1. No. 2
: deft. No, 2
i L
)
,t
| , r ?
§ Heazara Siugh, Darbara Singh, Sarmukh Singh, !
i plaintiff plaintiff plaintiff i
| No. 6, No. 7. No. 8. :
3
E‘ {— .
! r 1 I T 0
] Uttam Singh, Mt Toro, st Tej Mgt Kesar MM ss.
| widow, Mst. defendaut Kaur, Kaur, Hurnam,
! Sant Kanr, No. 3 defendant defendant Kaur,
) defendant No. 4. No. B. defendant
{ No. 1, No. 6.
!
1 Mst., Harbans
Kaur,
défendant
No, 7.
L
f \ . Al )
Bhola Singh, Wir Singh, Fauja Singh,

plaintif No.3

(1) 113 P. R. 1892.
(2) 98 P. W. R. 1012.
(3) 134 P. R. 1007 (F.B.).

plaintiff No. 8.

(4] 72 . R. 1907.
y (1919) L L. R. 1 Lak. 1.
(6) 35 P, R. 1909.

plaintiff No. 4.

1923
Mst. Sanz
Kavs
7;'
Brer SiNeE.
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The ancestral home of the parties is in the Amritsar
Distriet, but the property in dispute amounting to somse
7 squares in area was acquired by Sewa Siugh in the
Lyallpur District. He died on the 10th October 1918
and was succeeded by his son Uttam Singh, who died 15
days later on the 25th October 1918, After the death
of Uttam Singh mutation of the property in dispute was
effected, with the consent of Mussammat Sant Kaur and
Mussammat Dhan Kaur in their names as well as in the
name of Mussammat Harbans Kaur, the daughter of
Uttam Singh, and in the names of defendants Nos. 8 to
6, the sisters of Uttam Singh and the daughters of Sewa
Singh, in equal shares. The plaintiffs, who are brothers
and nephews of Sewa Singh, brought the present suib
for a declaration that the alienation by way of mutation
in favour of defendants, with the exception of Mussam-
mat Sant Kaur, should not affect their rights after the
death or remarriage of Mussammat Sant Kaur. The
Lower Court, having regard to the answer to question
No.70in Mr. Craik’s Customary Law of the Amritsar Dis-
friet, Article 24 of Raftigan’s Digest of Customary Law,
and to the case of Hamira v. Rom Singh (1) was of opin-
ion that the onus lay upon the defendants, and holding
that they had not discharged it, gave the plaintiffs a decree
that the alienation of $ths of the land in dispufein favour
of the defendants Nos. 8 to 6 should not affect the
plaintiffs’ rights of reversion on the death orremarriage
of Mussammat Sant Kaur.

¥ The defendants have appealed to this Court, and as
there is practically no evidence on the record, the argu-
ment has mainly been as o which party the onus pro-
bandi lay on.  Mr. N. C. Pandit, on behalf of the appel-
lants, laid some stress on the fact that the plaintiffs
lived in the Amritsar District whereas the land which was
acquired by Sewa Singh, was in the Lyallpur District,
where the plaintiffs themselves owned no land. Ta our
opinion this fact in no way affects the plaintiffs’ right of
guccession as agnates of Sewa Singh. It was held in
Daya Ram v. Sohel Singh (2) by a Pull Bench that—

_ It has not been laid down by Lokhar v. Hari (8) and other
rulings on the point that mere community of descent does pot

(1) 184 P. R. 1907 (F. B.). (@) 110 P, B, 1906 (F.B.).
' (3) 64 P. R. 1803, ‘
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-gve agnates of a deceased land owner a right of succession to

acquired land left by bim in a village in which they do not own
-any land.” :

This was followed in Nanda and others v. Hira ond
others (1) wherein it was held that—

* Primd facie agnates of a deceased perzon ore entitled to a
-share in his estate even though they live in another village and
own no land in the village in which the Jand in dispute is situate.”

We, therefore, liold that the mere fact that the plaine
tiffs live in the Amritsar District while the land in dispute
is in the Lyallpur District does not affect their rights
-of succession.

The next point urged by Mr. Pandit was in regard
to the answer to question No. 70 in My, Craik’s Customary
Law of the Ammitsar District. He points out that no
mstances are givén in the answer and that the author
in page viof the preface states that “in the case of
questions in regard to which no particular case in
Jpoint was cited by the people and no judicial decisions
or mutations could be traced, the answers represent
:npthing more than the personal opinion of the persons con-~

-gulted and cannot carry the same weight asanswers sup-
ported by cases.” Itis, therefore, urged that ag there are
-no ingtances cited in support of the answer to question
No. 70 the answer is valueless. In our opinion it canno®
be gaid that no value attaches to this answer, but we
agree that the same value does not attach to it as would
have attached had there been instances cited in suppork
-of it. It certainly does not appear to be opposed to the
general principle as laid down in Article 24 of Rattigan’s
Digest of Cugtomary Law, and therefore, the deecision of
their Lordships of the Privy Council reported in Beg
v. Allah Ditta (2) is in point wherein it was held that an
entry in the Riwaj-i-am is a strong piece of evidence
:in support of the custom mentioned therein.

Counsel next referred to Article 24 of Rattigan’s
Digest and argued that that Article really applied te
.cases where the property was ancestral. Some of the
.authorities, however, referred to under that Article deal
with cases of acquired property. We have referred to

(1) 47 P. R. 1917, (2) 45 P, R. 1917 (P. C.).
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these cases. The fixst one is Sohna Singh v. Kahan Singh
(1), where it was found in & suit the parties to which were
Dhariwal Jafs of the Fazilka Tahsi of the Ferozepore
Distriet that no custom was established by which a sister
and her son were entitled to inherit acquired landed
property in preference to collaterals descended from the
grandfather of the deceased owner. In that case the
Rawag-i-am was against the sisters and it was held that
they had not proved their claim. Then there iy the
case of Mussammat Harnemon v. Santa Singh (2).
There the conflicting elaimg to non-ancestral property
of a sisterand of a collateral in the 10th degree were con=
sidered, and the Judges were of opinion that Hamira v.
Ram Singh (8) ve-inforced by Gurditta v. Jai Singh (4)
showed that the onus lay on the sister.
i o

mThe next cage to which we were referred was that of
Mussammat Hussain Bibi and others v. Nigahia and others
() in which it was held that in questions of succession to
self-acquired property between collaterals of the Sth
degree and sisters, the onus of proving that they have
a preferential right is in the first instance on the latter.
When that case first came up for hearing the Judge in-
Chambers discussed Article 24 of Rattigan’s Digest and
also the ease of Bholi v. Kahna (6) and said that the ques-
tion of onwus was a somewhat difficult one. In Dholt
v. Kahna the parties were Muhammadans and the con-
test was between sisters and collaterals in the 6th degree
and Clark C. J., was of opinion that under the circum-
stances the onus was upon the collaterals who lived in
another village.

In the case of Mussammat Hussain Bibi and others
v. Nigahia and others (5) also the parties were Muham-
madans and the collaterals were related in the 8th degree,
and therefore the case of Bholi v. Kahna (6) supported the
contention that the onus was upon the collaterals. In
the present case, however, the personal law of the parties.

18 the Hindu Law and under it the sisters are not heirs,

or in any case they come in after collaterals related so-
nearly to the deceased as the plaintiffs in the present.
case. In Bholi v. Kahna (6) and in Mussammat Hussain:

. (1) 113 P. R. 1892, (4 72 P. R. 1907, .
(2) 98 P. W. R. 1912, (6) (1919)L L. R.1 Lah, 1.
(3) 134P, B. 1907 (V. B.). (65 35 . R, 1909,
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Bibi and others v. Ni gahia and others (1) the parties were
Muhammadens, and under their personal law sisters are
preferred to collaterals and therefore those cases do not
help the defendants in the present case. Moreover
in Mussammat Hernamon v. Santa Singh (2) which
followed Hamira v. Ram Singh (8) it was pointed out that
the grusin such a case lieg genevally on the sisters.

Bearing these authorities in mind and also tﬂhmg
into consideration the answer to question No. 70 in
Craik’s Customary Law of the Amritsar Distriet, which
certainly is evidence in favour of the plaintiffs, we are
constrained to hold that the onuslay on the defendants,
sisters, to prove that they have a better claim to ﬁuweed
to the property in dispute than the plaintifis.” :

B 1t was held in Homira v. Ram Singh (a) that = mong
parties following Customary law the position of a sister
of a male proprietor without issue cannot be assimilated
ior purposes of inheritance to that of a daughter, and she
must, therefore, in such matters be regarded as a sister
of that proprietor and not as a daughter of his father.
That case was one where the property was not ancestral
and it is, therefore, entively on all fours with the present
case. At page 646 of that volume the Judgessaid:

“ We are unable to see that any case 1§ made out for :

depmtmg from the ordinary  order; of aucceas*on; of
slsteﬂ 44 :

In o’thel words thev were of opinion that the onus
was npon sisters. Mr. N. C. Pandit wished to argue that
the decision of the Full Bench was unsound but we de-
clined to allow him to do so Jleds. &

Defendants-appellants” have produced no evidence
with the exception of a ¢opy of a judgment of Mr. Rose,
Additional Judge of Amuitgar, dated the 6th Maich
1917, which is obviously quite insufficient to shift the
onus. g

¥ It was finally pointed out by counsel for the appel-
lants that after the death or remarriage of Mussammat
Sant Kaur, Mussammat Dhan Kaur, as the mother of the
last male owner Uttam Singh, would succeed to a life

(1) (1919) I. L. R, 1 Lah. L. (2) 98 P. W. R. 1912,
(3) 134 P, R. 1907 (F. B.).
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estate. There i8 no doubt that under Customary Law
the mother is entitled to a life interest and the only point
urged against this by coungel for the respondents is that
Mussammat Dhan Kaur having consented to the muta-
tion in favour of defendants Nog. 8 to 6 has lost any rights
which she might otherwise have had. We are unable
to agree with this ; no doubt she was willing to allow
mutation to be made in favour of her daughters, but if
this mutation is held not to eonfer any rights upon them
she may assert her own rights to a life interest after the
death or remarriage of her daughter-in-law Mussammald
Sant Kaur. We, therefore, think that there should be
an amendment of the decree by adding the name of

Mussummat Dhan Kaur after that of Mussammat Sant
Kaur.

We digmiss the appeal but we direet that the decree
be amended to this extent that the alienation of 4ths of
the land in suit in favour of defendants Nos. 3 to 6 shall
have no effect on plaintiffs’ right of reversion after the
death or remarrviage of Mussemmat Sant Kaur and
Mussammat Dhan Kaur.  As the case is a very hard ong
for the defendants we direct that the parties should bear
their own costs in this Court.

A. N. C.

Appeal dismissed—decree amended.



