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Bsfore Mv. Justice Scott-Smitl}. and M r. Justice FJorde.

ALI AHMAD ( P l a i n t i f f )  Appellant,
S'eb. fi. versus

SAID MIAN AND ANOTHER (DEFENDANTS) 
Bespondents.

Civil Appeal No. 8 9 0 of 1920.

Giml VroceduTB Code, Act F  oj 1908, ^hder X X X I I ,  ruh  2 (1) 
— suit imtitiited by a minor wiiJiout a next friend— no application- 
hy defendant to have plaint taken off the file —  proper procedure.

A. A., a minor, instituted the pivsent suit on 29th August 
1919, and oii 9th October 1919 tko defondftnt appeared and 
pleaded that the pliintiff could not sue as he had agreed Im) the 
transaction out of ■which the suit i^’ose. He made no applica­
tion under Order X X X I I ,  rule 2 (1), Civil Procedure Code, that 
the pli.int sliould be taken off the file. The Court itself noted 
that the plaintiff appeared to be under age and this was admitted 
by the pkintifi. Upon this the Court rejected the plaint.

Beld, that the order rejecting the plaint was erroneous. 
The Court ought to have Buspended all proceedings and allowed 
the minor Bufiicient time to hare hiniKfelf properly represented 
in the suit by a next friend.

Beni Bam v. Ram Lai (1), referred to.

Second appeal from the decree o / K l i a n  B a h a d u r  S h e i k h -  

Amir AU, District Judge, Gujmnwala, dated the 
Demmbef 1 9 1 9 ,  affirming that of J)mm Sita Bam, Jmiior 
Suhordinate Judge, Gujmt, dated the 2ih Octoher 1 9 1 9 ,  r e ™  

pciing the plaint,
M u k a n d  L a l  P uei, for Appellant.
G o b ih d  Ram , for Eespoiidents.

T h e  judgment o f  t h e  Court was d e l i v e r e d  by—

S c o tt-S m iti-i J.~This i s  a second appeal from the 
d e c r e e  o f  t h e  S u b o r d i n a t e  J u d g e  r e j e c t i n g  a .  p l a i n t  o n  t h e ' 

p:ound that it w a s  i n s t i t u t e d  b y  the minor plaintiff ' 

without a n e x t  f r i e n d .  T h e  s u i t  w a s  i n s t i t u t e d  on the 
29th A u g u s t  1 9 1 9  a n d  o n  the 9 t h  O c t o h e r  1 9 1 9 ,  the date 
fixed for h e a r i n g ,  the d e f e n d a n t  appeared and pleaded that
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t h e  p l a i n t i f f  c o u l d  not s u e  a s  l i e  h a d  a g r e e d  t o  t h e  traiisa«- 1 9 2 3

t i o n  o u t  o f  w h i c h  t h e  s u i t  a r o s e .  H e  m a d e  n o  a p p l i c a -  -------------

tion under Order X X X II, rule *2 (1), Civil Procedure Ammam
C o d e ,  t h a t  t h e  plaint bhould be t a k e n  o f f  the file. The 
C o u r t  i t s e l f  noted t h a t  t h e  plaintiff appeared t o  b e  u n d e r  

a g e  a n d  took h i s  s t a t e m e n t  in w h i c h  h e  a d m i t t e d  t h a t  h e  

w a s  15 y e a r s  of a g e .  Upon this the Court rejected the 
p l a i n t ;  a n d  a l s o  p o i n t e d  o u t  t h a t  t h e  p l a i n t i f f  h a d  n o t  

deposited-J-th of the p u r c h a s e  m o n e y  a s  r e q u i r e d  b y  s e c ­

t i o n  22 of t h e  Punjab Pre-emption Act, I  of 1913. This 
o r d e r  w a s  u p h e l d  o n  a p p e a , !  b y  t h e  Dietriet Judge a n d  

t h e  p l a i n t i f f  h a s  f i l e d  a  s e c o n d  a p p e a l  t o  t h i s  Court.
In o u r  opinion t h e  order r e j e c t i n g  t h e  p l a i n t  is c l e a r l y  

e r r o n e o u s .  I t  i s  n o t  a n  o r d e r  contemplated b y  O r d e r  

X X X II, rule 2, Ciyil Procedure Code, and moreover 
there Avas no application bj" the defendant to have the 
plaint taken off the file. It was pointed out in the case 
of Beni Bam v. Bam Lai (1), that a ease of ,thiB 
nature is not expressly provided for in the Procedure 
Code, but there are decided cases which Bhovv' that in a 
case of this nature the former practice must be consider­
ed. t o  b e  i n  f o r c e .  T h i s  p r a c t i c e  was to s u s p e n d  all 
proceedings and to allow sufficient time to enable the 
minor to have himself properly represented i n  the suit 
by a next friend. In the present case there is no ground 
at a l l  f o r  s u p p o s i n g  t h a t  t h e  p l a i n t i f f  k n o w i n g l y  i n s t i t u t ­

e d  the suit without a next friend with intention t o  

deceive. Mr. Gobind Ram urges that on the 9th October 
1 9 1 9 ,  the d a t e  o n  w h i c h  t h e  p l a i n t  w a s  r e j e c t e d ,  t h e  s u i t ,  

if t h e n  i n s t i t u t e d ,  w o u l d  have b e e n  b a r r e d  b y  t i m e .  W e  

h a v e  n o t h i n g  t o  d o  with t h e  q u e s t i o n  o f  Hmitation a t  

p r e s e n t  w h i c h  c a n  b e  d e c i d e d  b y  t h e  t r i a l  C o u r t  t o  w h i c h  

this ease Avill be Bent back.
We accept the appeal, andj setting,aside the order o f 

the lower appellate Court, remand the case to the Court 
o f  f i r s t  i n s t a n c e  f o r  r e d e c i s i o n .  T h e  p l a i n t i f f  s h o u l d  b e  

given a reasonable time for remedying the defect in the 
plaint. Stamp in this Court and the lower appellate 
Court will be refunded and other costs will be costs in 
t h e  c a s e .

A .E .
Ajppml aocepted—case remanded^
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