
t h e  w o r d s  o f  t h e  L o r d  C h a n c e l l o r  i n  d e l i v e r i n g  t h e  j u d g ­

m e n t  o f  t h e  P r i v y  C o u n c i l  i n  Subrahmania  ̂ Ayyar v .  

King Emperor ( 1 )  “  T h e s e  t r i a l s  w e r e  p r o h i b i t e d  i n  t h e  

m o d e  i n  w h i c h  t h e y  w e r e  c o n d u c t e d / ’  a n d  w e r e ,  t h e r e ­

f o r e ,  i l l e g a l .

F o r  t h e  r e a s o n s  g i v e n  a b o v e  I  a m  o f  o p i n i o n  t h a t  

t h e s e  a p p e a l s  m u s t  b e  a c c e p t e d  a n d  t h a t  t h e  c o n v i c t i o n s  

a n d  s e n t e n c e s  o f  t h e  C o u r t  b e l o w  s h o u l d  b e  s e t  a s i d e ,  

a n d  n e w  t r i a l s  o r d e r e d .

Br o a d w a y  J . — I c o n c u r  i n  t h e  p r o p o s e d  o r d e r .  

T h e  a p p e a l s  a r e  a c c e p t e d ,  t h e  c o n v i c t i o n s  a n d  s e n t e n c e s  

a r e  s e t  a s i d e  a n d  t h e  c a s e s  a r e  r e t u r n e d  t o  t h e  C o u r t  

o f  S e s s i o n s  t o  b e  r e t r i e d  i n  a c c o r d a n c e  w i t h  l a w .

G ,  H .  0 .

Appeals aecepied»
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a p p e l l a t e  c r i m i n a l .
Before Mr. JuBtioe Fforde.

1928 LYME—Appellant

The C B O W N — Respondent.

Criminal Appeal No. 417 of 1923.

Gfimiml Procedure Code, ActV of 1898, sections 804, 587—  
Evidence oj mtnesses freviously recorded hy the Court snbsequenUy 
read out and not recorded again in trial by a jury—Illegality or 
irregutanty—Verdict of jury once gimn is final—second verdict, 
after hearing further evidencê  v.lix&

The appellant tried before the District Magistrate of 
B am u  lor c & r i a i n  offences xmder the Indian Penal Code. On t h e  

12th March 1923, 7 witnesses for the prosecntion were examined 
and the PubJic Prosecutor then closed the case for the Crown, 
tbe cross-examination of these witnessGs having been roserved. 
The case was then adjourned to the I4th, when the accused' 
claimed as an European British subject, to be tried; by a Jnry. 
The proceedings were accordingly strayed and a jury appGiated, 
and on the 22nd two witnesses were duly examined by t h e  pro­
secution and cross-examined by counsel tor the defence. A s

“ “  “llQOl) I, L. R. 2S Mad. 61,98 (P. c7)
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regards tKe remaining witnesses for the Grown the course adopted 3928
was as follows When each witness came inio the box the re- — —
corded statement of the evidence given by him at the first hear- L ymk
ing was read out to  him. A lew fuithex questions were then 
pnt to the witness and he was tendered fo i cross-examination. ‘The C&ows-,

Again, after, a certain number ol witnesses for the defence 
Jbad been examined the foreman of the jury asked if the defence 
oonld not out down the number of witnesses they had sum­
moned. The defence, thereupon, agreed to dispense with a]J 
further witnesses save one. The learned Magistrate, taking 
the foreman’s intervention as an indication th?*t the ju ry  had 
decided to  acquit, proceeded then to charge the ju ry  upon the 
case as it stood. The jury, however, foimd the prisoner ̂ guilty 
on  the second charge, hut not guilty on the fiist. Tlie Magis­
trate then ordered the evidence of the remaining witnesses for the 
defence to be taken on the following day. This was done, and 
a further address to the jury was then delivered by  the Court 
and they were asked to reconsider their verdict in the light of 
this additional evidence, Tiie jury then brought in the same 
verdict as before and upon this verdict sentence was subsequently 
passed,

Seldf that the method of presenting the evidence for the 
ptoseeution was irregular, and not only irregular hut entirely 
illegal, and was not covered by  the provisions o f section 537 of 
the Code of Criminal Procedure.

Allu V,  Grown (1), and Attorney-General o jN m  Sm ih W(ihs 
Y. Henry Louis B&irmvd (2), per Sir John Coleridge, referred 

■ to .
Held further, that the manner in' which the case was pre­

sented to the ju ry  was in direct contravention of the express 
provisions o f the Code of Criminal Procedure, Ail the evidence 
on  both  sides must be concluded before the ease can be sub­
mitted to the ju ry  and once a verdict has been delivered there is 
no power in the trial Court or in the jury to re-consider that ver­
dict except under the provisions of section S04 of the Code. The 
second verdict is therefore a nullity and the judgment based upon , 
it is without jurisdiction and void.

. Appeal^roM the order of Major W. A. Garstinv̂
District MagistraUi Banwn, dated the 26th March 1 9 2 8 ,  

cormcting the appellant.
Shamaie Ghand and Sag-ab Ohand, for Appellant.
D a m p  S t N C t H ,  A s s i s t a n t  L e g a l  B e m e m b r a n c e r ,  f o r  

B e s p o n d e n t .

1) I. h. B. 4 Lah. 37e»



1928 F forde  J.— T h e  a p p e l l a n t  h a s  b e e n  t r i e d  b y  t h e

— —  D i s t r i c t  M a g i s t r a t e  o f  B a n n u ,  s i t t i n g  w i t h  a  j u r y  o f  t h r e e

L tme persoQS, o n  a  c h a r g e  o f  r a p e .  H e  h a s  b e e n  f o u n d  g u i l t y

T h e  C r o w n  a n  a t t e m p t  t o  c o m m i t  t h e  o f i ^ e n c e  a n d  h a s  b e e n

s e n t e n c e d  t o  a  t e r m  o f  s i x  m o n t h s ’  r i g o r o u s  i m p r i s o n ­

m e n t .

A  n u m b e r  o f  g r o u n d s  o f  a p p e a l  h a v e  b e e n  p u t  

f o r w a r d  b u t  t h e  p r i n c i p a l  g r o u n d  r e l i e d  u p o n  b y  

M r .  S h a m a i r  C h a n d ,  c o u n s e l  f o r  t h e  a p p e l l a n t ,  i s  t h a t  

t h e  m a n n e r  i n  w h i c h  t h e  t r i a l  w a s  c o n d u c t e d  w a s  i l l e g a l  

i n  c e r t a i n  m a t e r i a l  p a r t i c u l a r s .

T h e  f a c t s  r e l e v a n t  to the d e t e r m i n a t i o n  o f  t h e  

q u e s t i o n s  w h i c h  h a v e  b e e n  r a i s e d  o n  t h i s  c o n t e n t i o n  a r e  

a s  f o l l o w s : —

. O n  t h e  1 2 t h  M a r c h ,  1 9 2 3 ,  t h e  p r i s o n e r  w a s  b r o u g h t  

b e f o r e  t h e  D i s t r i c t  M a g i s t r a t e  u p o n  a  c h a r g e  u n d e r  s e c ­

t i o n  S 7 6 ,  I n d i a n  P e n a l  C o d e .  A f t e r  s e v e n  w i t n e s s e s  f o r  

t h e  p r o s e c u t i o n  h a d  b e e n  e x a m i n e d  t h e  P u b l i c  

P r o s e c u t o r  c l o s e d  t h e  c a s e  f o r  t h e  C r o w n ,  t h e  c r o s s -  

e x a m i n a t i o n  o f  t h e s e  w i t n e s s e s  h a v i n g  b e e n  r e s e r v e d .  

T h e  c a s e  w a s  t h e n  a d j o u r n e d  t o  t h e  1 4 t h j  w h e n  t h e  

p r i s o n e r  c l a i m e d  a s  a n  E u r o p e a n  B r i t i s h  s u b j e c t  t o  

b e  t r i e d  b y  a  j u r y  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  4 5 1  

o f  t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e ,  a n d  t h e  p r o c e e d i n g s  

w e r e  a c c o r d i n g l y  s t a y e d  t o  e n a b l e  t h e  n e c e s s a r y  s t e p s  

t o  b e  t a k e n  i n  c o m p l i a n c e  w i t h  t h e  s e c t i o n .

O n  t h e  1 7 t h  o f  M a r c h  t h e  p r i s o n e r  w a s  a g a i n  b r o u g h t  

b e f o r e  t h e  M a g i s t r a t e ,  w h e n  h e  w a s  f o r m a l l y  c h a r g e d  

a n d  t h e  t r i a l  f i x e d  f o r  t h e  2 2 n d .  O n  t h e  2 2 n d  t h e  j u r y  w e r e  

d u l y  b a l l o t t e d  f o r  a n d  t h e  n a m e s  o f  t h r e e  p e r s o n s ,  

o n e  I n d i a n  a n d  t w o  E u r o p e a n s ,  w e r e  r e t u r n e d .  T h e s e  

n a m e s  w e r e  r e a d  o u t  t o  t h e  p r i s o n e r  a t  t h e  b a r  w h o  w a s  

a s k e d  t o  c h a l l e n g e  t h e m .  H e ,  h o w e v e r ,  a c c e p t e d  t h e m  

w i t h o u t  c h a l l e n g e  a n d _ t h e  t r i a l  c o m m e n c e d .

T w o  w i t n e s s e s  w e r e  t h e n  d u l y  e x a m i n e d  b y  t h e  

p r o s e c u t i o n  a n d  c r o s s - e x a m i n e d  b y  c o u n s e l  f o r  t h e  

d e f e n c e ,  n a m e l y ,  i k f i t s s a w m a t  M i r  G u l l a ,  t h e  p e r s o n  

a g a i n s t  w h o m  t h e  o f f e n c e  i n  q u e s t i o n  w a s  a l l e g e d  

t o  h a v e  b e e n  c o m m i t t e d ,  a n d  B i s h e n  D a s ,  S u b - I n s ­

p e c t o r  o f  P o l i c e .  S o  f a r  a s  t h e s e  t w o  w i t n e s s e s  w e r e  

c o n c e r n e d ^  i t  i s  n o t  s u g g e s t e d  t h a t  t h e r e  w a s  a n y t h i n g  

i l l e g a l  ^ r  i r r e g u l M ' l j ;  t j e  m o d e  i n  w h i c h  t h e i r  e v i d e n c e
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w a s  p r e s e n t e d .  A s  r e g a r d s  t h e  r e m a i n i n g  w i t n e s s e s  1 ^ 2 . 3

f o r  t h e  G r o w n ,  h o w e v e r ,  t h e  c o u r s e  a d o p t e d  w a s  a s  " —

f o l l o w s : — • L t m e

W h e n  e a c h  w i t n e s s  c a m e  i n t o  t h e  h o x  t h e  r e c o r d e d  T h b  C u o w n .  

s t a t e m e n t  oi t h e  e v i d e n c e  g i v e n  b y  h i m  a t  t h e  f i r s t

■ h e a r i n g  w a s  r e a d  o u t  t o  h i m ,  A  f e w  f u r t h e r  q u e s t i o n s  

w e r e  t h e n  p u t  t o  t h e  w i t n e s s  a n d  h e  w a s  t e n d e r e d  f o r  

c r o s s - e x a m i n a t i o n .  I n  t h e  c a s e  o f  Khan Sahib A k h a r  

A H  K h a n ,  p r o s e c u t i o n  w i t n e s s  N o .  3 ,  t h e  f o l l o w i n g  n o t e  

a p p e a r s  o n  t h e  r e c o r d  : — T h i s  w i t n e s s  i s  c a l l e d  a n d  t h e  

a b o v e  s t a t e m e n t  m a d e  b y  h i m  i n  t h i s  C o n r t  o n  1 2 t h  

M a r c h  1 9 2 3  i s  r e a d  o u t  t o  t h e  j u r y  a n d  t h e  s t a t e m e n t  

t r a n s f e r r e d  t o  t h e  f i l e . ’ ’  I t  d o e s  n o t  a p p e a r  f r o m  t h e  

r e c o r d  t h a t  t h i s  p a r t i c u l a r  w i t n e s s  w a s  e v e n  s w o r n *

W i t h  r e g a r d  t o  t h e  n e x t  w i t n e s s  S h a i  M a s t  ( P ,  W .  4 )  

t h e  n o t e  o n  t h e  r e c o r d  i s  a s  f o l l o w s  : — “  2 2 n d  M a r c h  1 9 2 3 .

S h a i  M a s t  K h a n  r e c a l l e d  : — I  h a v e  h e a r d  t h e  a b o v e  

s t a t e m e n t  m a d e  a t  t h e  f i r s t  h e a r i n g  o n  t h e  1 2 t h  M a r c h  

1 9 2 8  r e a d  o v e r  t o  m e .  I t  i s  c o r r e c t  a n d  I  a d h e r e  t o  i t . ”

^ a i n  i t  d o e s  n o t  a p p e a r  f r o m  t h e  r e c o r d  t h a t  t h i s  w i t ­

n e s s  w a s  s w o r n  t h o u g h  X  w i l l  a s s u m e  t h a t  t h i s  f o r m a l i t y  

a t  l e a s t  w a s  o b s e r v e d  i n  e v e r y  c a s e .  T h e  e v i d e n c e  o i  

t h e  n e x t  w i t n e s s  ( P .  W .  5 )  i s  r e c o r d e d  a s  b e i n g  o n  s o l e m n  

a f f i r m a t i o n .  H e  a l s o  s a y s  t h a t  h e  h a s  h e a r d  h i s  s t a t e ­

m e n t  m a d e  i n  t h e  G o u r f c  o n  t h e  1 2 t h  M a r c h  1 9 2 3  r e a d  

o u t  a n d  t h a t  i t  i s  c o r r e c t  a n d  h e  a d h e r e s  t o  i t .  T h e  

r e m a i n i n g  t h r e e  w i t n e s s e s  f o r  t h e  p r o s e c u t i o n  a r e  d e a l t  

w i t j h  i n  s i m i l a r  f a s h i o n .

-  H o w ,  i t  i s  q u i t e  o b v i o u s  t h a t  t h i s  m e t h o d  o f  p r e s e n t ­

i n g  t h e  e v i d e n c e  f o r  t h e  p r o s e c u t i o n  i s  i r r e g u l a r ,  a n d  n o t  

o n l y  i r r e g u l a r  b u t  e n t i r e l y  i l l e g a L  I t  i s  a  w h o l l y  u n ­

a u t h o r i z e d  v a r i a t i o n  f r o m  t h e  o r d i n a r y  a n d  p r o p e r  p r o c e ­

d u r e *  I t  i s  a r g u e d  b y  c o u n s e l  i o r  t h e  C r o \ m  t h a t  t h i s  

d e p a o r t u r e  f r o m  t h e  o r d i n a r y  p r o c e d u r e  i s  a n  u T e g u l a r i t j  

c o v e r e d  b y  s e c t i o n  5 3 7  o f  t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e  

w h i c h  e n a c t s  t h a t  n o  f i n d i n g ,  s e n t e n c e  o r  o r d e r  p a s s e d  

b y  a  C o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  s h a l l  b e  r e v e r s e d  

o r  a l t e r e d  u n d e r  C h a p t e r  X X V I I  o r  o n  a p p e a l  o r  r e v i ­

s i o n  o n  a c c o u n t ,  inter alia, o f  a n y  e r r o r ,  o m i s s i o n  o r  

i r r e g u l a r i t y  i n  t h e  p r o c e e d i n g s  b e f o r e  o r  d u r i n g  t r i a l ,  

u n l e s s  s u c h  e r r o r  . . , ,  h a s  i n  f a c t  o c c a s i o n e d  a  f a i l ­

u r e  o f  j u s t i c e .  I  e n t i r e l y  d i s a g r e e  w i t h  t h i s  v i e w  a s  t o  

t h e  s c o p e  o f  t h a t  s e c t i o n .  I  h a v e  a l r e a d y
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1 9 2 8  jn y  v i e w s  o n  t h i s  s € c t i o c  i n  t i i ©  Cel’S© o f  A.llu ctfid  oth&TS
— ^  a » d  Basta v. The Croion ( 1 )  a n d  I  n e e d  n o t  r e p e a t

L r M R  t h e m  h e r e .  T h e  p r o c e d u r e  b e i n g  i l l e g a l  i t  i s  n o t  m a t e r i a l

t o  d e t e r n ' j i n e  w h e t h e r  o r  n o t  i t  h a s  o c c a s i o n e d  a  f a i l u r e  

The Chown. ji^stiee. I n  m a n y  c a s e s  w h e r e  t h e  a u t h o r i s e d  m o d e  o f  

t r y i n g  a  e r i m i n a l  o f f e n c e  h a s  b e e n  d e p a r t e d  f r o m  i t  i s  

i m p o s s i b l e  t o  s a y  w h e t h e r  i t  h a s  o r  h a s  n o t  o c c a s i o n e d  

a  f a i l u r e  o f  j u s t i c e .  I t  i s  o t h e r w i s e  w h e n  t h e  i r r e g u l a r i t y  

i s  , o n e  o f  f o r m  a n d  n o t  o f  s u b s t a n c e .  A  m e r e  s l i p  o r  

o v e r s i g h t  i n  t h e  m a n n e r  i n  w h i c h  e v i d e n c e  i s  r e c o r d e d ,  

f o r  i n s t a n c e ,  c a n  r a r e l y  p r e j u d i c e  t h e  p e r s o n  w h o  i s  

b e i n g  t r i e d -  B u t  a  s u b s t a n t i a l  d e p a r t u r e  f r o m  

a u t h o r i s e d  p r o c e d u r e  i n  t h e  m o d e  i n  w h i c h  t h e  e v i ­

d e n c e  o f  w i t n e s s e s  i s  p r e s e n t e d  t o  a  j u r y  m a y  v e r y  s e ­

r i o u s l y  a f f e c t  t h e  p r i s o n e r ’ s  c h a n c e s .  H a d  t h e  p r o p e r  

c o u r s e  b e e n  a d o p t e d  i n  p r e s e n t i n g  t h e  e v i d e n c e  f o r  t h e  

p r o s e c u t i o n  t h e  j u r y  w o u l d  h a v e  h a d  a n  o p p o r t u n i t y  

o f  g a u g i n g  t h e  v a l u e  o f  t h e  t e s t i m o n y  o f  e a c h  i n d i v i d u a l  

w i t n e s s  b y  h i s  g e n e r a l  d e m e a n o u r .  A  w i t n e s s  m a y  

s h o w  a  B U B p i c i o u s  h e s i t a n c y  i n  a n s w e r i n g  c e r t a i n  q u e s ­

t i o n s  p u t  b y  c o u n s e l  f o r  t h e  p r o s e c u t i o n ,  o r  h e  m a y  

s h o w  a n  e q u a l l y  s u s p i c i o u s  e x c e s s  o i  z e a l .  B o t h  J u d g e "  

a n d  j u r y  a r e  u n d o u b t e d l y  i n f l u e n c e d  t o  a  c o n s i d e r a b l e  

e x t e n t  b y  t h e  m a n n e r  i n  w h i c h  a  w i t n e s s  g i v e s  h i s  e v i ­

d e n c e - i n - c h i e f  ;  a n d ,  m o r e o v e r ,  t h e  d e m e a n o u r  o f  a  w i t ­

n e s s  d u r i n g  t h e  e x a m i n a t i o n - i n - c h i e f  m a y  b e  o f  t h e  

g r e a t e s t  h e l p  t o  c o u n s e l  f o r  t h e  d e f e n c e  i n  h i s  c r o s s -  

e x a m i n a t i o n .

I n  t h i s  c o n t e x t  I  c a n n o t  d o  b e t t e r  t h a n  q u o t e  t h e  

w o r d s  o f  S i r  J o h n  O o l e r ' d g e  i n  d e l i v e r i n g  t h e  j u d g m e n t  

o f  t h e  P r i v y  C o u n c i l  i n  Attomet/-GeneraI of New South 
Wahs Y. Henry Lmis Bertrand (2) w h e r e  o n e  o f  

t h e  r a a t f e e r s  t o  b e  d e t e r m i n e d  w a s  t h e  p r o p r i e t y  o r  

o t h e r w i s e  o f  t h e  v e r y  p r o c e d u r e  n o w  u n d e r  d i s c u s s i o n .

“  Those of their Lordships who have beea used, on motions for 
new triftJs to hear the jud'qe’'s notes of the evidence read, pro­
bably Imow well by experience how difficiilt it is to  sustairi 
the attention, or collect the vaine of particular parts when that 
evidence is lo n g ; and one cannot but feel how ranch more this 
difficulty must press upon twelve men of the ordinary rarikj, 
iateUigence and experience of common jnry men. Bnt: this is; 
far from aU, The most careful note must often fail to convey the 
eyidence fully in some o f  its most important elements, those for

(i) (1923) 1.1/. R, 4 L£&. 376. (2) (186'?) 36 L, J. P* C. C .Sl, S7
vefexred to.in. 12 W» R, (Cr.).3,
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whicH the open oral examination oi the -ritness in presence ol |S-2S
prisoner, Judge and jury is so justly prised. It cannot give the -------
lo o k  or maimer o f the witness; Ms htjsitation, his doubts, L yme
his variations o l language, his confidence or precipitanoy, his calm- v,
ness or consideration ; it cannot give the manner o f the prisoner, T hb CROw^
'when that has been important, upori tne statement ot any­
thing of particular inoment ; nor cou ld  the judge properly 
take on him  to supply any oi these defecBs, who indt^ed wiU not 
necessarily be the same on both trials; it is, in short, or it may be, 
the dead body of the evidence without its » pii’it which is supplied 
when given openly and oially, by the ear and eye oi those who 
receive it .”

I n  t h a t  e a s e  t h e r e  h a d  b e e n  t w o  t r i a l s  a i > d  a t  t h e  

s e c o n d  t r i a l  t h e  C h i e f  J u s t i c e ,  w h o  w a s  t r y i n g  t h e  c a s e ,  

a t  t h e  r e q u e s t  o f  t h e  p r i s o n e r  a n d  a l s o  o f  h i s  c o i i n s e l  a n d  

w i t h  t h e  c o n s e n t  o f  t h e  c o u n s e l  f o r  t h e  C r o w ^ n ,  r e a d  o v e r  

t o  c e r t a i n  o f  t h e  w i t n e s s e s  t h e  e v i d e n c e  w h i c h  t h e y  h a d  

g i ’v e n  a t  t h e  f i r s t  t r i a l ,  a n d  t h e n  p e r m i t t e d  c o u n s e l  f o r  

t h e  p r o s e c u t i o n  a n d  c o u n s e l  f o r  t h e  d e f e n c e  t o  p u t  s u c h  

f u r t h e r  q u e s t i o n s  t o  t h e  w i t n e s B e s  a s  t h e y  m i g h t  t h i n k ' 

f i t ;  t h e  w i t n e s s e s  o f  c o u r s e  b e i n g  s w o r n  i n  t h e  u s u a l  

m a n n e r ► T h i s  p r o c e d u r e ,  w h i c h  " w a a  m u c h  t h e  s a m e  a s  

w a s  a d o p t e d  i n  t h e  p r e s e n t  c a s e ,  w a s  s t r o n g l y  d i s a p ­

p r o v e d  o f  b y  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n e i i .

I t  i s  t r u e  t h a t  t h e  p r i s o n e r ’ s  a p p l i c a t i o n  tm.' a  n e w  t r i a i  

w a s  n o t  g r a n t e d ,  h u t  t h a t  w a s  o n  t h e  g r o u n d  t h a t  t h e r e  

c o i d d  h «  n o  n e w  t r i a l  i n  a  c a t e  o f  f e l o n y .  I h a t  c a & e  

w a s  d e c i d e d  i n  1 8 6 7  w h e n  t h e r e  w a s  n o  a p p e a l  i n  s u c h  

c a s e s ,  t h e  d e c i s i o n ,  t h e r e f o r e ,  i s  o n l y  o f  v a l u e  f o r  t h e  

g e n e r a l  p r i n c i p l e s  e n u n c i a t e d  i n  t h ©  j u d g m e n t .

A  f u r t h e r  i l l e g a l i t y  i n  t h e  m o d e  o f  t r y i n g  t h e  p r e s e n t  

c a s e ,  w h i c h  i s  r e l i e d  u p o n  b y  c o u n s e l  f o r  t h e  a p p e l l a n t  

a s  v i t i a t i n g  t h e  t r i a l ,  i s  t h e  m a n n e r  i n  w h i c h  t h e  c a s e  

w a s  p r e s e n t e d  t o  t h e  j u r y .

A f t e r  a  c e r t a i n  n u m b e r  o f  w i t n e s s e s  f o r  t h e  d e f e n c e  

j j ^ a d  b e e n  e x a m i n e d ,  t h e  f o r e m a n  o f  t h e  j u r y  a s k e d  i f  t h e  

^ e f e n i c e  c o u l d  n o t  c u t  d o w n  t h e  n u m b e r  o f  w i t n e s s e s  t h e y  

l ^ a d  s u m m o n e d .  T h e  d e f e n c e ,  t h e r e f o r e ,  a g r e e d  t o  

j j i s p e n s e  w i t h  a l l  f u r t h e r  w i t n e s s e s  s a v e  o n e .

T h e  l e a r n e d  M a g i s t r a t e ,  t h e r e u p o n  a p p a r e n t l y  w i t h  

t h e  d e s i r e  t o  c o n c l u d e  t h e  t r i a l  t h a t  d a y ,  p r o c e e d e d  t o  

c h a r g e  t h e  J u r y  u p o n  t h e  c a s e  a s  i t  s t o o d .  H ©  e x p l a i n s  

m  h i s  j u d g m e n t  t h a t  h e  t o o k  t h e  f o r e m a n ’ s  i n t e r v e j i *  

f c i O B  a s  a n  i n d i c a t i o n  t h a t  t h e  j u r y  h a d  d e c i d e d  t o  a c q m t .
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1 9 ' 2 8  a n d  h e  f u r t l i e r  s t a t e s  t h a t  h e  w a r n e d  t h e m  t h a t  i t  m i g h t

—  b e  n e c e s s a r y  t o  s n m m o n  t h e  r e m a i n i n g  w i t n e s s e s  f o r  t h e

L y m k  d e f e n c e .  B y  t h i s ,  h e  e x p l a i n s ,  h e  m e a n t  t h a t  i f  t h e y

The Crown- t h e  i n t e n t i o n  o f  c o n v i c t i n g  t h e  a c c u s e d  t h e y  m u s t

^  '  f i r s t  h e a r  t h e  r e m a i n i n g  w i t n e s s e s ,  b u t  i f  o n  t h e  o t h e r  

h a n d  t h e y  h a d  m a d e  u p  t h e i r  m i n d s  t o  a c q u i t  t h e y  n e e d  

n o t  b o t h e r  a b o u t  t h e  f u r t h e r  d e f e n c e  e v i d e n c e .  T h e s e  

m e n t a l  r e s e r v a t i o n s  o f  t h e  l e a r n e d  M a g i s t r a t e  w e r e  

h o w e v e r ,  n o t  u n d e r s t o o d  b y  t h e  j u r y  w h o  ‘ a p p a r e n t l y  

d i d  n o t  p o s s e s s  s u f f i c i e n t  t e l e p a t h i c  p o w e r s  t o  r e a d  w h a t  

w a s  i n  h i s  m i n d .  I t  m a y  b e  r e m a r k e d  t h a t  i n  t h e  o f f i c i a l  

r e p o r t  o f  t h e  c h a r g e  to t h e  j u r y  t h e r e  i s  n o  i n d i ­

c a t i o n ^  o f  a n y  r e s e r v a t i o n .  A f t e r  c o u n s e l  o n  b o t h  s i d e s  

h a d  a d d r e s s e d  t h e  j u r y  t h e  l e a r n e d  M a g i s t r a t e  p r o c e e d e d  

t o  c h a r g e  t h e m ,  c o m m e n c i n g  h i s  a d d r e s s  i n  t h e s e  

t e r m s

“ On the faot-s before you I am going to ask you to determine 
two issues.”

T h e  p r o p e r  i s s u e s  a r e  t h e n  s e t  o u t  a n d  t o w a r d s  

t h e  e n d  o f  t h e  c h a r g e  a p p e a r s  t h e  s t a t e m e n t .

“ Now gentlemen, you have heard the evidence on both 
sides * * * * j  jiot noW detain
you longer. The evidence has been well dealt with by counsel 
on both sides. I  need only remind you in conclusion of your 
oath as jurois to deal laiily and impartially between the Crown 
and the prisoner at the bar.”

N o w h e r e  o n  t h e  r e c o r d ,  s a ' v  e  i n  t h e  j u d g m e n t  i t s e l f  

a n d  i n  a  s u b s e q u e n t  n o t e  o f  t h e  M a g i s t r a t e  d o e s  i t  a p p e a r  

t h a t  t h e  c a s e  f o r  b o t h  s i d e s  w a s  n o t  c o A c l a d e d  w h e n  t h e  

j u r y  W b f e  a s k e d  t o  r e t u r n  t h e i r  v e r d i c t .  T h e  j u r y  h a v i n g
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o n  t h e  f i r s t  i s s u e  a n d  g u i l t y  o n  t h e  s e c o n d .

O n ,  b e m g  f a c e d  w i t h  t h i s  v e r d i c t  t h e  M a g i s t r a t e  

o r d e r e d  t h a t  t h e  e v i d e n c e  o f  t h e  r e m a i n i n g  w i t n e s s  . b e  

t a k e n  o n  t h e  f o l l o w i n g  d a y .  O n  t h e  f o U o w i n g  d a y ,  

h o w e v e r ,  n o t  o n l y  w a s  t h e  e v i d e n c e  o f  t h i s  w i t n e s s  t a k e n  

b u t  t w o  m o r e  w i t n e s s e s  f o r  t h e  d e f e n c e  w ' e r e  e x a m i n e d .  

4  f u r t h e r  a d d r e s s  t o  t h e  j u r y  w a s  t h e n  d e l i v e r e d  ] > y  t h e  

C o T O t  a n d  t h e y  w e r e  a s k e d  t o  r e c o n s i d e r  t h e i i ^  y e r d i c t  

i n  t h e  l i g h t  o f  t h i s  a d d i t i o n a l  e v i d e n c e .  T h e  j n t y  t h e n  

b r o u g h t  i n  t h e  s a m e  v e r d i c t  a s  b e f o r e .  U p o n  t h i s  v e r d i c t  

s u b s e q u e n t l y p a s ^ ^ ^ ^



Noiv it is obvious tliat the course here aclopte.d liSS
in direct, contraveiition of the express provisions of tlie •—
Code of Criminal Procedure. All tlie evidence on both Limm
sides must he conchided before the ca?e can be sub- rp „ «  
mitted to the jury. There is no power in a Judge to toto.
present a case to a jury subject to conditionsj and one.e 
a verdict is delivered there is no power in the trial Court 
or HI the jm y  to reconsider thsit verdict except imder 
the provisioiis of section S04 oi the Code oi Criminal 
"Procedure, which provide.^ that where a wrong verdict 
is delivered by accident or mistake, the jury niay amend 
it before or immediateiy alter it is recorded. this
exception the jury is junchts officio as soon as its verdict 
is amioimced to the,Court. "What has been done in this 
case is that after a trial has been concluded and verdict 
given, a new trial has been held on further evidaiee and 
a fresh verdict given. It is iiiimaterial. that the second 
verdict happeiie;! to be to the sarae effect a?; the fir^t.
The second verdict upon V viiieh  judgment hat^ been given 
and sentence pronounced k  a nullity and +he jndgment 
based iipon it is, therefore, made ^vithoiit jurisdiction 
and is void. For this reason alone the findiag and 
sentence must be set aside.

In view of the Gonclnsions I have mnie to it is an-» 
necessary to examine the remairdng gronrids upon which 
this trial is sought to be impeaehed.

'For the reasons I have given I accept the appeal^ 
and setting aside the eonvietion and 6e;utence of the 
Court below I direct that a new trial be held.

C. H , 0«
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