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the words of the Lord Chancellor in delivering the judg-
ment of the Privy Couneil iv Subrahmania Ayyar v.
King Emperor (1)  These trials were prohibited in the
mode in which they were conducted,” and were, there-
fore, illegal.

For the reasons given above I am of opinion that
these appeals must be accepted and that the convietions
and gentences of the Court below should be set aside,

and new trialsordered.

Broapway dJ.—I ceoncur in the proposed order.
The appeals are accepted, the convictions and sentences
are Set aside and the cases are returned to the Court
of Sessions to be retried in accordance with law.

C.H. 0.
Appeals accepted.

——— —

APPELLATE CRIMINAL.

Before Mr. Justice Fforde.
LYME—Appellant

versus

Tae CROWN—Respondent,.

Criminal Appeal No. 417 of 1923,

Criminal Procedure Code, AetV of 1898, sections 804, 537—
Buidence of witnesses previously recorded by the Court subsequently
read out and mot recorded again in irial by o jury—Illegality or
irrequiarity—Verdict of jury once given is final—second verdict,
after hearing further evidence, ultra vires.

The appellant was tried before the District Magistrate of
Bannu for certain offences under the Indian Penal Code. On the
12th March 1923, T witnesses for the proseeution were examined.
and the Public Prosecutor then closed the case for the Crown, -
the cross-examination of these witnesses having heen reserved.
The ease was then adjourned to the 14th, when the acoused .
claimed as an European British subjeet, to be tried by & jury.
The proveedings were accordingly stuyed and a jury appointed,
and on the 22nd two witnasses wore duly examined by the pro- -
secution and cross-axammed by eounsel for th As

(1) (1001) I L. R. 26 Mad. 61,98 (P cy
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* regards the remaining witnesses for the Crown the course adopted
was as follows :—When each witness came into the box the re-
corded staternent of the evidence given by him at the first hear-
ing was read out to him. A few further guestions were then
put to the witness and he was tendered for cross-examination.

Again, after a certain number of witnesses for the defence
had been examined the foreman of the jury asked if the defence
could not eut down the number of witnesses they had sum-
moned. The dofence, thereupon, agreed to dispense with all
further witnesses save one. The learned DMagistrate, taking
the foreman’s intervention as an indication that the jury had
decided to acquif, procceded then to charge the jury upon the
ease as it stood. The jury,however, found the prisoner guilty
on the second charge, but not guilfy on the first. The Magis-
tr ate then ordered the evidence of the remaining witnesses for the
defence to be taken on the following day. This was done, and
a further address to the jury was then delivered by the Court
and they were asked to reconsider their verdict in the light of
this additional evidence. The jury then brought in the same

verdict as before and upon this verdict sentence was subsequently
passed.

Held that the method of presenting the evidence for the
p‘tosecutxon was irregular, and not only irregular but entirely

illegal, and was not covered by the provisions of section 587 of
the Code of Criminal Procedure.

Allw v, Crown (1), and Attorney-General ofNew Soutk Wales
v. Henry Louis Bertrand (2), per Sir John - Coleridgs, reforred
to.

Held jwther, that the manner in  which the case was pre-
sented to the jury was in divect contravention of the express
provisions of the Code of Criminal Procedure, All the evidence
on both sides must be concluded before the cage can be sub-
mitted to the jury and once a verdict has been delivered there is

. no power in the trial Court or in the jury to re-consider that ver- .

dict except under the provisions of section 804 of the Jode. The

. gsecond verdict is therefore a nullity and the jndgment based upon .

it ig without jurisdiction and void.

- Appeal from the order of Major W. 4. Garstin,

District Magustrate, Banmu, dated 4 e 26tk Mamh 1928 L

convicting the appellant.

SEAMAIR CHAND a,nd Sacar OH": im far Appellant

" Daure Sives, Assmtant Lega.l
Raspondent

a_mambmncer, for

- vige supra.

SRy (1923)1 1. R, 4 Lah, 376 : (2) {1867_’),36 LJ 1*.2 C G gl, 87, cited
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“to have been committed, and Bishen Das, Su

- concerned. it is not suggested that _;“nherev“wjas ~anythi g
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FrorpE J.—The appellant has been tried by the
District Magistrate of Bannu, sitting with a jury of three
persons, on a charge of rape. He has been found guilty
of an attempt to commit the offence and has been
sentenced to a term of six months’ rigorous imprison-
ment.

A number of grounds of appeal have been put
forward but the principal ground relied upon by
Mr. Shamaijr Chand, coungel for the appellant, is that
the manner in which the trial was conducted was illegal
in certain material particulars.

The facts relevant to the determination of the
questions which have been raised on this contention are
as follows :—

. On, the 12th March, 1928, the prisoner was brought
before the Distriet Magistrate upon a charge under gec-
tion 876, Indian Penal Code. After seven witnesses for
the prosecution had been examined the Public
Prosecutor closed the case for the Crown, the ecross-
examination of these witnesses having been reserved.

~ The case was then adjourned to the 14th, when the

prisoner claimed as an European British subject to
be tried by a jury under the provisions of sestion 451
of the Code of Criminal Procedure, and the proceedings
were accordingly stayed to enable the necessary steps
to be taken in compliance with the section.

On the 17th of March the prisoner was agaﬁl brought

| before the Magistrate, when he was formally charged

‘and the trial fixed for the 22nd. On the 22nd the jury were

duly ballotted for and the names of three persons,
one Indian and two Europeans, were returned. These
names were read out to the prisoner at the bar who was
asked to challenge them. He, however, accepted them
-without challenge and.the trial commenced. '

Two witnesses were then duly examined by the

_prosecution and  cross-examined by eounsel for the

defence, namely, Mussammat Mir Gulla, the person
against whom the offence in question was alleged
b-Ins-

pector of Police. So far as these two witnes;

illogal or irregular in the mode in which their evidenoe.
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was presented As regards the remaining witnesses
for the Crown, however, the course adopted was as
follows :—

When each witness came into the box the recorded
statement of the evidence given by him at the first
- hearing was read out to him. A few further questions
were then put to the witness and he was tendered for
cross-examination. In the case of Khan Swhib Akbar
Ali Khan, prosecution witness No. 8, the following note
appears on the record :—* This witness is called and the
above statement made by him in this Court on 12th
March 1928 is read ouf to the jury and the statement
transferred to the file.” It does not appear from the
record that this particular witness was even sworn.

With regard to the next witness Shai Mast (P, W.4)
the note on the record is as follows :—“29nd March 1923.
Shai Mast Khan " recalled :—*“1 have heard the above
statement made at the first hearing on the 12th March
1928 read over to me. It is correct and Ladhere to 1t.”
Again it does not appear from the record that this wit-
ness was sworn though I will assume that this formality
at least was observed in every case. The evidence oi
the next witness (P. W. 5) is recorded as being on solemn
affirmation. He also says that he has heard his state-
ment made in the Court on the 12th March 1923 read
out and that it is correct and he adheres to it. The
remaining three witnesses for the proqecuhon are dealt
with in similar fashion.

Now, it is quite obvious that this method of present-
: mg the evidenee for the prosecution is irregular, and not
.only irregular but entirely illegal. It is a wholly un-

a.uthonzed variation from the ordinary and proper proce-
dure, It is gued by counsel lor the Crown that }:nv,ls{j

which enacts that no ﬁndmg, sentenee or order pa,ssed
by a Court of competent jurisdietion shall be': ‘reversed.
or altered under Chapter XXVII or on appeai or revi-.
sion on account, infer alia, of any error, ‘omission or
irrégularity in the proceedings before or - during " trial,

~unless such error .... ‘has:in fact oeeaszoned a f,all-

ure, of justice. - Ientirely dxsagree with this view as to

_the .scope of that section. I have already expressed

in2s
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my views on this section in the case of Allu and others
and Haste v. The Crown (1) and 1 need not repeat
them here. The procedure heing illegal it is not material
to determine whether or notb it has occasioned a failure
of justice. In many cases where the authorised mode of
trying a eriminal offence has been departed from it is
impossible to say whether it has or has not occasioned
a failure of justice. It is otherwise when the irregularity
is one of form and not of substance. A mere slip or
oversight in the manner in which evidence is recorded,
for instance, can rarvely prejudice the person who is
being tried. But a substantial departure from
authorised procedure in the mode in which the evi-
dence of witnesses is presented to a jury may very se-
riously affect the prisoner’s chances. Had the proper
course been adopted in presenting the evidence for the
prosecution the jury would have had an opportunity
of gauging the value of the testimony of each individual

- witness by his general demeanour. A witness may

show a suspicious hesitancy in answering certain gues-
tions put by counsgel for the prosecution, or he may
show an equally suspicious ‘excess of zeal. Both Judge
and jury are undoubtedly influenced to a considerable
extent by the manner in which a witness gives his evi-
denee-in-chief ; and, moreover, the demeanour of a wit-
ness during the examination-in-chief may be of the
groatest help to counsel for the defence in his cross-
examination. '

In this context I cannot do better than quote the
words of Sir John Coler'dge in delivering the judgment
of the Privy Council in A#lorney-General of New South
Wales v. Henry Louis DBertrand (2) where one of
the matters to be determined was the propriety or
otherwise of the very procedure now under discussion.

* Those of their Lordships who have been used, on motions for
new trials to hear the Judge’s noles of the evidénce read, pro-
bably know well by experience how difficult it is to sustain

- the attention, or collect the vaiue of particular parts when that

evidence is long ; and one cannot but feel how much more this.
difficulty must press upon twelve men of the ordinary rank,

- intelligence and experience of common jury men. ‘But this is:
far from all. The most careful note must often fail to eonvey the

evidence fully in some of its most important elements; thoye:for.

(1) (1928) U IR, 4Leh, 376, . (2) (1867) 36.
videsupra . .. . oy neferred
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which the open oral examination of the witness in presence of
prisoner, Judge and jury is so justly prised. It canmot give the
look or manner of the witness; his husitation, hiz doubis,
his variations of language, his confidence or precipitaney, his calm-
ness or consideration ;it cannol give the manner of the prisoner,
when that hes been mmportunt, upon tne statement of any-
thing of particular moment; nor ecould the judge properly
take on him to supply any o:f these defeess, who indeed will not
necessarily be the same on both trialy; it is, in short, or 1t may be,
the dead body of the evidence witheu its s pirit which is supplied
when given openly and orslly, by the ear and eye of those who
receive it.”

In that case there had been two trials and at the
second trial the Chief Justice, who was trying the case,
at therequest of the prisoner and also of his counsel and
with the consent of the counsel for the Crown, read over
to certain of the witnesses the evidence which they had
given at the first trial, and tken permitted ecounsel for
the prosecution and counsel for the defence to put such

further questions to the witnesses as they might think

fit ; the witnesses of course being sworn in the usual
manner. This procedure, which was mueh the same as
wag adopted in the present case, was strongly disap-
E;roved of by their Lordships of the Privy Couneil.

t is true that the prisoner’s application for a new trial
wag not granted, but that was on the ground that there
could be no new trial in a case of felony. That case
was decided in 1867 when there was no appeal in such
cases, the decision, therefore, 18 only of value for the
general principles enunciated in the judgment.

A further illegality in the mode of trying the present
case, which is relied upon by eounsel for the appellant

ag vitiating the trial, is the manner in whieh the case .

was presented to the jury.

After a certain number of witnesses for the A,.defence-

ad been examined, the foreman of the jury asked:it -

jefence could not cut down the nurnber of w1t.nesses they

had summoned. The" defence. . therpfore, agreed to
d 1spense with all further wmne&ses .

The learned M&g&stmt |
‘the desire to conclude t . ,
charge the jury upon the cag t, d, He ‘exp}ausﬂ
in hs judgment that he took ‘the foreman’s inters
tion ag an indication that the jury had &eelded to acqi
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and he further states that he warned them that it might
be necessary to summon the remaining witnesses for the
defence. By this, he explains, he meant that if they
had the intention of convieting the accused they must
first hear the remaining witnesses, but if on the other
hand they had made up their minds to acquit they need

not bother about the further defence evidence. These .

mental reservations of the learned Magistrate were
however, not understood by the jury who apparently
did not possess sufficient telepathic powers to read what
was in his mind. Itmay beremarked that in the official
report of the charge to the jury there is no indi-
cation of any reservation. After counsel on bhoth zides
had addressed the jury the learned Magistrate proceeded
to charge them, commencing his address in these

ferms —

“ On the faebs before you I am going 1o ask you to delermine

" bwo issues.”

‘The proper issues .are then set out and towards
the end of the oharge appears the statemen’t.
“ Now genﬁlemen, you have heard the evidence on both
* * % % ] will not now defain
you longer. The evidence has been well dealt with by counsel
on beth sides. I need only remind you in conclusion of your
oath ag jurors to deal lairly and impartially between the Crown

-and the prisoner at the bax,”

Nowhere on the record, save in the judgment itself
and in a subsequent note of the Magistrate does 1t appear
that the case for both sides was not concluded when the.
Jury wore agked to return their verdiet. The jury having
then considered their verdict found the prisoner not gmlty
on the first issue and guilty on the second.

On being faced with this verdlct the Magistrate
ordered that the evidence of the remaining witness. be
taken on the following day. On the following day, -
however, not only was the evidence of this witness taken
but two more witnesses for the detence were examined.

- A further address to the jury was then delivered by the
- Court and they were asked to reconsider their verdict
_ in the light of this additional evidence. The jury then

brought in the same verdiet as before. g pon

. sentence was subsequently passed.
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Now it is obvious that the course here adopted was
I direch contravention of the express provisions of the
Code of Criminal Procedure. All the evidence on both
sides must be concluded before the case can be sub-
mitted fo the jury. There is no power In a Juc{ge to
present a casge to a jury subject to «cmyhtv(m%, and once
a verdict is delivered there is no power in the trial Court
or in the jury to reconsider that verdict execept under
the provizsions of gection 804 of the Code of Criminal
Procedure, which provides that wheve a wrong verdiet
is delivered by acc:deut or mistake, the jury may amend
it before or limmediately alter it is recorded. With this
exception the jury is ;uncms officio as soon as itg verdiet
18 announced to the Court. What has been done in this
case 1§ that after a trial hasbeen concluded and verdict
given, a new trial has been held on further evidence and
a fresh verdict given. It it immaterial that the second
verdiet happenas to be €0 the same effest az the first.
The second verdict upon which judgment has been given
and sentence pr onouneed is a nulhtg and fthe maomen’s
based upon it ig, therefore, made without jurizdiction

Pl

and i vmd. Fox thiz reason alons the JAG.LU and
sentence must be seb aside.

In view of the conclusions 1 have come to it is un-
necessary to examine the remaining grownds upon which
this trial is sought to be impeached.

For the reagsons I have given 1 ‘w\*e-pt the appeal,
and setting aside the con:vietion and sentence of the
Court below I direct that a new trial be held.

C. H. 0.

& ppeel agcerted
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