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Before Mr. Justice Broadway and Mr. Justice Fforde.

A L L U  A N D  O T H E E S — A p p e l l a n t s

versus
T h e  O E O W N — E e s p o n d e n t .

CHminai A pp ea l No. 2 3 8  o f  1 9 2 3 ,

Griminal Procedure Code, Act V  of 1898, sections 353, 537-
Trials of 2 sets of prisoners, opposite parties in a fight—Evidence 
for pTosecution against one set being treated as defence evidence in  
ihe cross'case— consent of accused and their counsel— Tllegality 
— whether cured hy such consent or iy  section 537.

Ou tlie 16th July 1922, a serious fight took place between, 
two parties of Muhammadan Jats, the Wahniwals and the 
BaghelaSf resulting in the death of one person and injuries to 
seyeral others. Of the Wahniwal party Allu and others 
(seTen in all) and of the Baghela party Hast a and 3 others were 
brought to trial and with the exception of Easta ail were convict­
ed. The trial of Allu’s party commenced on 16th January 1923, 
witnesses for the prosecution were examined on that day and on. 
the 17th and 18th, two of these witnesses- Agra and Hasta being 
persons returned for trial in the cross-case. On the 18th, on the 
conclusion of the prosecution case, AIM, accused, in reply to a 
(question by the Judge s^id that he wanted the prosecution 
witnesses in the cross-case to be treated as defence witnesses in 
his case and the other accused said the same and so did their 
counsel who also asted that the opinion of the Assessors should not 
be asked till they had heard the cross-case. The cross-case was 
then taken up and as in the previous case only witnesses for the 
prosecution were called consisting of the seven already tried and 
some 12 other persons. After their evidence had been record­
ed Hasta, accused, was asked whether he wanted to call wit­
nesses for defence and he said, no, but,that he wanted the evidence 
of 8 prosecution witnesses in the cross-case to be treated as de­
fence evidence in his case ; the other accused also agreed to this. 
As a matter of fact of the 3 witnesses named only two had been 
examined. After hearing counseFs arguments and taking th e  
opinion of the Asf"^ssors the ^wo cfi-ses were decided by one ocm- 
posite ju^^gment. J J

Heldf thali the procedure adopted in tlaese cases was 
senous departure irom the usual and proper course and ^he- 
fact that the prisoners and theii counsel had consented to it.



<sould not give it a legal sanction. It is a well esfcablislied, pria- 19SS
ciple of law that a prisoner can consent to nothing which is not — «
authorized by law and the consent o f  coimsel for  an accused Au.¥
person cannot validate a course of procedure wRich^the law does v.
not authorize. The Ceowf*

Held also, that section 587 of the Code does not apply to an 
jnfriagement of statutory requirement, but only to errors, omissions 
and irregularities of a technical nature which may occur by 
accident or oversight in the course of proceedings conducted in 
the mode prescribed by Statute.

And as the trials were prohibited in the mode in which they 
were conducted they were therefore illegal.

Subrdhmania A yyar  v. King-Emperor (1), followed.

Appeal from ike order of A. L. Gordon Walker,
Mquire, Sessions Judge, Montgomery, dated the %Oth 
January 1923, convicting the appellants.

^Abdul A zk and Shahab-ud-Din, for A p p e l l a n t s .

Des Raj, Sawhney, Public Prosecutor, for Respon­
dent.

The judgment of the Court was delivered by—
Ffoedb J.— Two sets of appeals are before us, 

one on behalf of Allu and six other persons, and the other 
on behalf of three persons SaaduUah, Agra and Ibrahim, 
from the conTictions and sentences of the Sessions Judge 
of Montgomery at Lahore under sections 302 and 147,
L:dian Penal Code, in cross-cases of riot. |

W e  h a v e  D e e n  asked to h e a r  the two sets oi appeals 
together, but at the opening of t h e  c a s e  counsel f o r  both 
sets of appellants have raised the preliminary objection 
that the trials out of which these appeals h a v e  arisen 
have been conducted i n  a  manner which i s  no tin accord­
ance with law- B e f o r e  going into the merits o f  the 
case we, therefore, have to consider whether or n o t  this 
objection is well founded and i f  so, what course we 
should take i n  regard t o  t h e  convictions a n d  s e n t e n c e s  

of the trial Court.
The facts of the case are briefly these
On the 16th July 1922 a serious fight took place 

between two parties of Muhammadan J^ s, the Wdhni  ̂
wals and the BaghdaSf resulting in the death of one 
person and injuries to several others. Of the Wahniwal
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1 W S  laction seven persons, namely, Allu, N a m a n ,  A l i a ,  G a r a ,

“ —  F a r i d ,  B a s r a  a n d  G a h r a ,  a n d  o f  t h e  JBaghela f a c t i o n  f o u r

A t t i r  p e r s o n s ^  n a m e l y ,  H a s t a ,  S a a d u I I a l i ,  A g r a  a n d  I b r a h i m

T h i  C b o i t k .  b e e n  b r o u g h t  t o  t r i a l .  W i t h  t h e  e x c e p t i o n  o f  H a s t a ,

a l l  h a v e  b e e n  c o n v i c t e d .  A l l u  a n d  P a r i d  h a v e  b e e n  

s e n t e n c e d  t o  d e a t h  i i n d e r  s e c t i o n  3 0 2  o f  t h e  I n d i a n  

P e n a l  C o d e  a n d  t h e  r e m a i n d e r  h a v e  b e e n  s e n t e n c e d  

u n d e r  s e c t i o n  1 4 7 ,  I n d i a n  P e n a l  C o d e ,  t o  t w o  y e a r s ’ ' 

r i g o r o u s  i m p r i s o n m e n t  e a c h .  T h e  m o d e  i n  w h i c h  t h e  

t r i a l  ■ w e r e  c o n d u c t e d  w a s  a ’s  f o l l o w s  : —

T h e  t r i a l  o f  A l l u ’ s  p a r t y  b e f o r e  t h e  S e s s i o n s  J u d g e  

c o m m e n c e d  o n  t h e  1 6 t h  J a n u a r y  1 9 2 3 ,  W i t n e s s e s  f o r  

t h e  p r o s e c u t i o n  w e r e  e x a m i n e d  o n  t h e  1 6 t h ,  1 7 t h  a n d  1 8 t h , .  

t w o  o f  t h e s e  w i t n e s s e s ,  n a m e l y ,  A g r a  a n d  H a s t a ,  b e i n g  

p e r s o n s  r e t u r n e d  f o r  t r i a l  i n  t h e  c r o s s - c a s e .

O n  t h e  1 8 t h  J a n u a r y  a t  t h e  c o n c l u s i o n  o f  t h e  p r o s e ­

c u t i o n  c a s e ,  A l l u  w a s  a s k e d  b y  t h e  S e s s i o n s  J u d g e  w h e t h e r  

h e  w i s h e d  t o  p r o d u c e  a n y  e v i d e n c e  i n  d e f e n c e ,  t o  w h i c h .  

h e  r e p l i e d :

I  g i v e  u p  m y  d e f e n c e  w i t n e s s e s  i n  t h i s  c a s e  b u t  I  

w a n t  t h e  p r o s e c u t i o n  w i t n e s s e s  i n  t h e  c r o s s - c a s e  t o  b e  

t r e a t e d  a s  d e f e n c e  w i t n e s s e s  i n  t h i s  c a s e . ”

T h e  s a m e  q u e s t i o n  w a s  p u t  t o  e a c h  o f  t h e  r e m a i n i n g  

a c c u s e d  o f  t h e  A l l u  f a c t i o n  ;  a n d  t h e  r e p l y  t o  t h i s  q u e s t i o n  

i n  e a c h  e a s e  w a s  “  I  s a y  t h e  s a m e  a s  A l l u . ”

C o u n s e l  f o r  t h e  s e v e n  a c c u s e d  a d d r e s s i n g  t h e  C o u r t  

t h e n  s a i d  “  I  c l o s e  m y  c a s e  a n d  d o  n o t  c a l l  a n y  d e f e n c e  

w i t n e s s e s  i n  t h i s  c a s e .  B u t  I  w o u l d  l i k e  t h e  p r o s e c u t i o n  

w i i a a e s s e s  i n  t h e  c r o s s - c a s e  t o  b e  t r e a t e d  a s  d e f e n c e  w i t ­

n e s s e s  i n  t h i s  e a s e .  I  w o u l d  a l s o  a s k  t h a t  t h e  a s s e s s o r s  

s h o u l d  n o t  g i v e  t h e i r  o p i n i o n  i n  t h i s  c a s e  u n t i l  t h e y  h a v e  

h e a r d  t h e  c r o s s - c a s e . ’

H a v i n g  a r r i v e d  a t  t h i s  s t a g e  o n  t h e  1 8 t h  J a n u a r y ,  

t h e  S e s s i o n s  J u d g e  t h e n  p r o c e e d e d  o n  t h e  s a m e  d a y  t o  

t a k e  t h e  e v i d e n c e  i n  t h e  c a s e  o f  H a s t a  a n d  o t h e r s .  A s  

i n  t h e  p r e v i o u s  c a s e ,  w i t n e s s e s  f o r  t h e  p r o s e c u t i o n  o n l y  

w e r e  c a l l e d ,  c o n s i s t i n g  o f  t h e  s e v e n  a l r e a d y  t r i e d  a n d  

s o m e  t w e l v e  o t h e r s  w h o  w e r e  n o t  a m o n g  t h e  a c c u s e d  o f  

e i t h e r  p a r t y .  T h e s e  w i t n e s s e s  w e r e  a l l  e x a m i n e d  o n  t h e  

o n e  d a y ,  mz,, t h e  1 8 t h  J a n u a r y ,  a n d  a t  t h e  c l o s e  o f  t h e  

e v i d e n c e  f o r  t h e  p r o s e c u t i o n ,  t h e  S e s s i o n s  J n d g e  a s k e d  

H a s t a ,  i f  h e  h a d  a n y  d e f e n c e  w i t n e s s e s ,  O O h e  a n s w e r :
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w a s  “  N o ,  e x c e p t  t h a t  I  w a n t  t h e  e v i d e n c e  o f  W a r y  a m ,  192§

S a d a r a  a n d  B a l a n d a ,  p r o s e c u t i o n  w i t n e s s e s  m t h e  c r o s s -  —

c a s e  t o  b e  t r e a t e d  a s  d e f e n c e  w i t n e s s e s  i n  t h i s  e a s e . ’ '  A b w

E a c h  o f  t h e  r e m a i n i n g  t h r e e  p r i s o n e r s  o n  b e i n g  a s k e d  t h e  ^

s a m e  q u e s t i o n ,  r e p l i e d  N o ,  I  s a y  t h e  s a m e  a s  H a s t a . ”  i H i  C ^ o w h .  

N o  s t a t e m e n t  w a s  m a d e  b y  c o u n s e l  f o r  t h e  a c c u s e d  s u c h  

a s  w a s  m a d e  i n  t h e  f o r m e r  c a s e ,  a n d  t h e  d e f e n c e  w a s  

t a c i t l y  c l o s e d .  I t  i s  i m p o r t a n t  t o  n o t e  t h a t  o f  t h e  

t h r e e  w i t n e s s e s  r e f e r r e d  t o  b y  H a s t a ,  o n l y  t h e  f i i s t  

t w o  h a d  a c t u a l l y  g i v e n  e v i d e n c e ;  t h e  t h i r d ,  B a l a n d a ,  

n o t  h a v i n g  b e e n  e x a m i n e d  a t  a l l .

N o t h i n g  f u r t h e r  i n  t h e  w a y  o f  e x a m i n i n g  w i t n e s s e s  o r  

r e c o r d i n g  e v i d e n c e  w a s  d o n e  i n  e i t h e r  o f  t h e  c a s e s ,  b u t  o n  

t h e  f o l l o w i n g  d a y ,  t h e  1 9 t h  J a n u a r y ,  s p e e c h e s  b y  c o u n s e l  

f o r  t h e  p r o s e c u t i o n  a n d  f o r  t h e  d e f e n c e  w e r e  d e l i v e r e d  

i n  b o t h  t h e  c a s e s .  A t  t h e  c o n c l u s i o n  o f  t h e  a d d r e s s e s  

b y  c o u n s e l ,  t h e  a s s e s s o r s  w e r e  a s k e d  b y  t h e  C o u r t  t o  g i v e  

t h e i r  o p i n i o n s  a s  r e g a r d s  t h e  i n n o c e n c e  o r  g u i l t  o f  a l l  t h e  

a c c u s e d  a n d  t h e i r  o p i n i o n s  w e r e  r e c o r d e d  o n  t n e  1 9 t h .

O n  t h e  2 0 t J i  J a n u a r y  t i i e  j u d g m e n t  o f  t h y  C o u r t  w a s  

d e l i v e r e d  a n d  s e n t e n c e s  p a s s e d .

N o w  i t  i s  q u i t e  o b v i o u s  t o  a n y  o n e  w i t J t i  a n y  p r a c t i c a l  

k n o w l e d g e  o f  t h e  m o d e  i n  w h i c h  a  c r i m i n a l  t r i a l  s h o u l d  

b e  c o n d u c t e d ,  t h a t  t h e  p r o c e d u r e  a d o p t e d  i n  t h e s e  

c a s e s  w a s  a  s e r i o u s  d e p a r t u r e  f r o m  t h e  u s u a l  a n d  p r o p e r  

c o u r s e .  T h e  f a c t  t h a t  p r i s o n e r s  a n d  t h e i r  c o u n s e l  h a v e  

c o n ^ n t e d  t o  t h i s  c o u r s e  b e i n g  a d o p t e d  c a a n o t  g i v e  i t  

a  l e g a l  s a n c t i o n ,  f o r  i t  i s  a  w e l l  e s t a b l i s h e d  p r i n c i p l e  

t h a t  a  p r i s o n e r  c a n  c o n s e n t  t o  n o t h i n g  w h i c h  i s  n o t  a u -  

t h o r i i z e a  b y  l a w .  N o r  c a n  t h e  c o n s e n t  o f  c o u n s e l  f o r  a n  

a c c u s e d  p e r s o n  v a l i d a t e  a  c o u r s e  o f  p r o c e d u r e  w h i c h  

t h e  l a w  d o e s  n o t  a u t h o r i z e .

I t  i s  u r g e d  b y  c o u n s e l  f o r  t h e  C r o w n  t h a t  a l t h o u g h  

t h e  p r o c e d u r e  a d o p t e d  i n  t h e s e  c a s e s  w a s  i r r e g u l a r ,  s u c h  

a n  i r r e ^ l a r i t y  i s  c o v e r e d  b y  s e c t i o n  5 3 7  (a) o f  t h e  C o d ©  

o f  C r i m i n a l  P r o c e d u r e ,  w h i c h  p r o v i d e s  t h a t  “  n o  f i n d i n g s  

s e n t e n c e  o r  o r d e r  p a s s e d  b y  a  O o u r t  o f  c o m p e t e n t  

j u r i s d i c t i o n  s h a l l  b e  r e v e r s e d  o r  a l t e r e d  u n d e r  C h a p t e r  

X X V I I  o r  o n  a p p e a l  o r .  r e v i s i o n  o n  a c c o u n t  o t  a n y  e r r o r ,  

o m i s s i o n  o r  i r r e g u l a r i t y  i n  t h e  c o m p l a i n t ,  s u m m o n s ,  

w a r r a n t ,  c h a r g e ,  p r o c l a m a t i o n ,  o r d e r ,  j u d g m e n t  o r  

o t h e r  p r o c e e d i n g s  b e f o r e  o r  d u r i n g  t r i a l ,  o r  i n  a n y  

e n q u i r y  o r  o t h e r  p r o c e e d i n g s  u n d e r  t h i s  C o d e ”  u n l e s s  

s u c h  e r r o r ,  o m i s s i o n  o r  i r r e g u l a r i t y  h a s  i n  f a c t  o c e a s i o i i ^ i
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^ ^ 2 3  a  f a i l u r e  o f  j u s t i c e .  I n  m y  o p i n i o n  t h i s  c o n t e n t i o n  i s

"  n o t  s u s t a i n a b l e .  T h i s  s e c t i o n  o n l y  a p p l i e s  t o  e r r o r s ,

™  o m i s s i o n s  o r  i r r e g u l a r i t i e s  o f  a  f o r m a l  n a t u r e ,  a n d  d o e s

' i ’f i s  C b o t f j t .  c o v e r  a  s u b s t a n t i a l  d e p a r t u r e  f r o m  t h e  m o d e  o f  c o n -

d u c t i n g  c r i m i n a l  t r i a l s  l a i d  d o w n  b y  l a w .  T h i s  s e e m s  t o  

b e  c l e a r  f r o m  t h e  i l l u s t r a t i o n  g i v e n  a t  t h e  f o o t  o f  t h e  

s e c t i o n ,  w h i c h  s h o w s  t h e  c l a s s  o f  i r r e g u l a r i t y  c o n t e m p ­

l a t e d .

I n  m y  o p i n i o n  t h e  p r o c e d u r e  a d o p t e d  i n  t h e  c a s e s  

b e f o r e  u s  i s  w h o l l y  u n a u t h o r i s s e d  b y  l a w  i n  s e v e r a l  

p a r t i c u l a r s .  I n  t h e  f i r s t  p l a c e ,  t h o u g h  t h e  t w o  s e t s  o f  

a c c u s e d  w e r e  i n t e n d e d  to h a v e  b e e n  t r i e d  s e p a r a t e l y —  

a s  i n  l a w  t h e y  w e r e  b o u n d  t o  b e — t h e  m o d e  i n  w h i c h  

t h e y  w e r e  a c t u a l l y  t r i e d  w a s  i n  s u b s t a n c e  a j o i n t  t r i a l .  

O n l y  p r o s e c u t i o n  e v i d e n c e  a p p e a r s  o n  e a c h  r e c o r d  ;  

s p e e c h e s  o f  c o u n s e l  w e r e  r e s e r v e d  t i l l  t h e  c l o s e  o f  b o t h  

c a s e s ,  t h e  a s s e s s o r s  w e r e  n o t  a s k e d  t o  g i v e  t h e i r  f i n d i n g s  

u n t i l  b o t h  c a s e s  h a d  b e e n  c l o s e d ,  a n d  o n l y  o n e  s e t  

o f  f i n d i n g s  w a s  r e c o r d e d  i n  r e s p e c t  o f  b o t h  a n d ,  finally', 
o n e  c o m p o s i t e  j u d g m e n t  w a s  d e l i v e r e d .  I n  f a c t  t h e  

f i r s t  t w o  p a r a g r a p h s  o f  t h e  j u d g m e n t  s h o w  c o n c l u s i v e l y  

t h a t  t h e  w h o l e  m a t t e r  w a s  i n  s u b s t a n c e  d e a l t  w i t h  a s  a  

s i n g l e  t r i a l .

A  s t i l l  g r a v e r  o b j e c t i o n  t o  t h e  m o d e  i n  w h i c h  t h e ^ e  

c a s e s  w e r e  d e a l t  w i t h  b y  t h e  t r i a l  C o u r t  l i e s  i n  t h e  m a n n e r  

i n  w h i c h  t h e  C o u r t  d e a l t  w i t h  t h e  e v i d e n c e  f o r  t h e  d e f e n c e .  

I n  t h e  c a s e  o f  A l l u  a n d  o t h e r s ,  t h e  C o u r t  a c q u i e s c e d  i n  

t h e  r e q u e s t  b y  t h e  p r i s o n e r s  o n  t r i a l  t h a t  w i t n e s s e s  

w h o  h a d  n o t  y e t  g i v e n  e v i d e n c e ,  b u t  w h o  w e r e  t o  b e  

e x a m i n e d  a s  w i t n e s s e s  f o r  t h e  p r o s e c u t i o n  i n  t h e  c r o s s -  

c a s e ,  s h o u l d  b e  t r e a t e d  a s  w i t n e s s e s  f o r  t h e  d e f e n c e  i n  

t h e  c a s e  a t  h e a r i n g .  I f  t h i s  r e q u e s t  h a d  i n  f a c t  b e e n  

g i v e n  e f f e c t  t o ,  t h e  r e s u l t  w o u l d  h a v e  b e e n  t h a t  t h e  

e v i d e n c e  o f  e a c h  p r i s o n e r ,  a n d  o f  e a c h  o f  h i s  c o - a c c u s e d  

w o u l d  h a v e  a p p e a r e d  s u b s e q u e n t l y  o n  t h e  r e c o r d  a s  

e v i d e n c e  i n  h i s  d e f e n c e .  I n  o t h e r  w o r d s ,  e a c h  o f  a  

n u m b e r  o f  p r i s o n e r s  j o i n t l y  t r i e d  w o u l d  h a v e  b e e n  

t r e a t e d  a s  a  c o m p e t e n t  w i t n e s s  f o r  h i s  c o - a c c u s e d  a n d  

a l s o  a s  a  c o m p e t e n t  w i t n e s s  o n  h i s  o w n  b e h a l f .  M o r e ­

o v e r ,  t h e  o n l y  w a y  i n  w h i c h  t h e  e v i d e n c e  c o u l d  l e g a l l y  

b e  g i v e n — a s s u m i n g  t h e  w i t n e s s e s  t o  b e  c o m p e t e n t —  

w o u l d  b e  t o  p u t  e a c h  w i t n e s s  i n  t h e  b o x  a n d  e x a m i n e  

i i i m  o r a l l y  a t  t h e  c l o s e  o f  t h e  p r o s e c u t i o n  c a s e .  T h i s ,
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n e e d l a ^ s  t o  s a y ,  w a s  n o t  d o n e .  W | i a t  w a s  i n  f a c t  d o n e  1928
w a s  t o  t a k e  t h e  w r i t t e n  r e c o r d  o f  t l i e  p r o s e c u t i o n  e v i -  - — -

d e n c e  i n  H a s t a ’ s  c a s e  a n d  t r e a t  it w i t h o u t  f u r t h e r  

f o r m a l i t y  a s  e v i d e n c e  f o r  t h e  d e f e n c e  i n  A I I u ' s  c a s e  a f t e r  

b o t h  o a B e s  h a d  b e e n  c o n c M e d .  I n  t h e  c a s e  o f  H a s t a  G b o w h .  

a n d  h i s  c o - a c e u s e d ,  t h e  m a t t e r  w a s  s o m e w h a t  d i f f e r e n t .

H e r e  t h e  a o e n s e d  a s k e d  t h a t  t h r e e  s p e c i f i c  p e r s o n s /

W a r y a n i ,  S a d a r a  a n d  B a l a n d a ,  w h o  w e r e  d e s c r i b e d  a s  

p r o s e c u t i o n  w i t n e s s e s  i n  A l i n ’ s  c a s e ,  s h o u l d  b e  t r e a t e d  

a s  d e f e n c e  w i t n e s s e s  f o r  H a s t a  a n d  h i s  f e l l o w  p r i s o n e r s .

T h a t  i s  t o  s a y ,  t h e  s t a t e m e n t s  g i v e n  i n  e v i d e n c e  b y  

W a r y a i n ,  S a d a r a  a n d  B a l a n d a  f o r  t h e  G r o w n  a t  t h e  

p r o s e c u t i o n  o f  A l l u  a n d  o t h e r s  w e r e  w i t h o u t  a n y  f u r t h e r  

f o r m a l i t y  t o  b e  r e g a r d e d  a s  e v i d e n c e  d u l y  r e c o r d e d  o n  

b e h a l f  o f  H a s t a  a n d  h i s  c o - a c c u s e d .  N o t  o n l y  i s  s u c h  a  

m e t h o d  o f  r e c o r d i n g  e v i d e n c e  h o p e l e s s l y  a n d  e n t i r e l y  

i l l e g a l ,  b u t  i n  f a c t  i t  r e s u l t e d  i n  o n e  w i t n e s s  f o r  t h e  

d e f e n c e  i n  t h e  H a s t a  c a s e  b e i n g  o m i t t e d  a l t o g e t h e r ,  

a s  B a l a n d a  d i d  n o t  a p p e a r  a s  a  w i t n e s s  a t  a l l  a t  a n y  s t a g e  

o !  t h e  p r o c e e d i n g s .

A  f u r t h e r  o b j e c t i o n  t o  t h e  m e t h o d  a d o p t e d  i n  d e a l ­

i n g  w i t h  t h e  d e f e n c e  e v i d e n c e ,  i s  t h i s  B u c h  e v i d e n c e  

a p a r t  f r o m  a l l  o t h e r  i n f i r m i t i e s ,  w o u l d  b e  e v i d e n c e  g i v e n  

i n  t h e  a b s e n c e  o f  t h e  a c c u s e d .  T h i s  i s  i n  v i o l a t i o n  o f  

t h e  p r o v i s i o n s  o f  s e c t i o n  8 5 8  o f  t h e  C r i m i n a l  P r o o e d t i r e  

C o d e ,  a n d  i s ,  t h e r e f o r e ,  n o t  o n l y  i r r e g u l a r  b u t  i l l e g a l .

I t  i s  u n n e c e s s a r y  t o  m u l t i p l y  r e a s o n s  w h y  t h e  v a r i ­

o u s  i n f r i n g e m e n t s  o f  t h e  l a w  g o v e r n i n g  c r i m i n a l  t r i a l s  

w h i c h  h a v e  o c c u r r e d  i n  t h e s e  e a s e s  s h o u l d  n o t  b e

potintenahced.' , :
In  a i l  pen,a l  m a t t e r s  t h e  u t m o s t  s t r i c t n e s s  i n  p r o c e d u r e  

m u s t  b e  o b s e r v e d .  W h e r e  t h e  m o d e  i n  w h i c h  a  

c r i m i n a l  t r i a l  i s  t o  b e  c o n d u c t e d  i s ,  a s  i t  i s  i n  I n d i a ,  

r e g u l a t e d  b y  s t a t u t e ,  a  d e p a r t u r e  f r o m  t h e ;  a u t h o r i z e d  

p r o c e d u r e  c a n  i t s e l f  o n l y  b e  s a n c t i o n e d  b y  a  s t a t u t o r y  

p r o v i s i o n ,  i h e r e  i s  n o  s u c h  s a n c t i o n  f o r  a n y  o f  t h e  i l l e g a l ­

i t i e s  w h i c h  h a v e  t a k e n  p l a c e  i n  t h e  c o u r s e  o f  t h e  t r i a l  o f  

t h e s e  t w o  c a s e s .  S e c t i o n  6 3 7  o f  t h e  C o d e  o f  C r i m i n a l  

P r o c e d u r e  d o e s  n o t  a p p l y  t o  a n  i n f r i n g e m e n t  o f  s t a t u t o r y  

r e q u i r e m e n t .  I t  o n l y  a p p h e s  t o  e r r o r s ,  o m i s s i o u s  

l a n d  i r r e g u l a r i t i e s  o f  a  t e c h n i c a l  n a t u r e  w h i c h  m a y  o c c u r  

b y  a c c i d e n t  o r  o v e r s i g h t  m t h e  c o u r s e  o f  p r o c e e d i n g s  

c o n d u c t e d J n  t h e  m o d e  p r e s c r i b e d  b y  s t a t u t e .  T o  u s e
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t h e  w o r d s  o f  t h e  L o r d  C h a n c e l l o r  i n  d e l i v e r i n g  t h e  j u d g ­

m e n t  o f  t h e  P r i v y  C o u n c i l  i n  Subrahmania  ̂ Ayyar v .  

King Emperor ( 1 )  “  T h e s e  t r i a l s  w e r e  p r o h i b i t e d  i n  t h e  

m o d e  i n  w h i c h  t h e y  w e r e  c o n d u c t e d / ’  a n d  w e r e ,  t h e r e ­

f o r e ,  i l l e g a l .

F o r  t h e  r e a s o n s  g i v e n  a b o v e  I  a m  o f  o p i n i o n  t h a t  

t h e s e  a p p e a l s  m u s t  b e  a c c e p t e d  a n d  t h a t  t h e  c o n v i c t i o n s  

a n d  s e n t e n c e s  o f  t h e  C o u r t  b e l o w  s h o u l d  b e  s e t  a s i d e ,  

a n d  n e w  t r i a l s  o r d e r e d .

Br o a d w a y  J . — I c o n c u r  i n  t h e  p r o p o s e d  o r d e r .  

T h e  a p p e a l s  a r e  a c c e p t e d ,  t h e  c o n v i c t i o n s  a n d  s e n t e n c e s  

a r e  s e t  a s i d e  a n d  t h e  c a s e s  a r e  r e t u r n e d  t o  t h e  C o u r t  

o f  S e s s i o n s  t o  b e  r e t r i e d  i n  a c c o r d a n c e  w i t h  l a w .

G ,  H .  0 .

Appeals aecepied»
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a p p e l l a t e  c r i m i n a l .
Before Mr. JuBtioe Fforde.

1928 LYME—Appellant

The C B O W N — Respondent.

Criminal Appeal No. 417 of 1923.

Gfimiml Procedure Code, ActV of 1898, sections 804, 587—  
Evidence oj mtnesses freviously recorded hy the Court snbsequenUy 
read out and not recorded again in trial by a jury—Illegality or 
irregutanty—Verdict of jury once gimn is final—second verdict, 
after hearing further evidencê  v.lix&

The appellant tried before the District Magistrate of 
B am u  lor c & r i a i n  offences xmder the Indian Penal Code. On t h e  

12th March 1923, 7 witnesses for the prosecntion were examined 
and the PubJic Prosecutor then closed the case for the Crown, 
tbe cross-examination of these witnessGs having been roserved. 
The case was then adjourned to the I4th, when the accused' 
claimed as an European British subject, to be tried; by a Jnry. 
The proceedings were accordingly strayed and a jury appGiated, 
and on the 22nd two witnesses were duly examined by t h e  pro­
secution and cross-examined by counsel tor the defence. A s

“ “  “llQOl) I, L. R. 2S Mad. 61,98 (P. c7)


