
t h a t  it s h o u l d  be replaced b y  words mentioning the 
a o t u a l  period whieh it was intended to represent.

In this view of the law i t  ig unnecessary f o r  us to 
d e a l  with the contention urged on behaif o f  the res
pondent that sufficient cause has been shown f o r  setting 
a s i d e  the abatement. We accordingly diBtaiss t h e  

appeal w i t h  costs.
A ,  N .  0 .

Appeal dismissed.
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Held, that where an accused person has been charged only 
with murder and has been convicted and the conviotion is 
set aside by the High Court on appeal that Court cannot alter 
the conviction to one under one c4 the sections of the Penal Code 
dealing with offences against property.

Queen-Empress v. YusuJ (1), followed.
. Criminal Procedure Code, 1898, sections 286  ̂ 287 (1) and 

288 (2), referred to.
Appeal from the ord&r of Z ) .  Johnstone  ̂ Esquvr&s 

8esmns JvdgBf Fero^epore, dated the 14ik OckibSr 1 9 2 2 ^  

convicting the appellants
Coo per , f o r  A p p e l l a n t .

Dbs Raj S a w h n e y ,  P u b l l o  P r o s e c u t o r ,  for 'Em- 
pondent. ' '

~  (1) (1897) L L. R. 20 M . 107.

May 31.

APPELLATE CRIMINAL.

Before Sir Shadi Lai, Okief JusHos and Mr. Justice Camphellt

W A L L U — A p p e l l a n t  1 9 $ S

versus
The CBOWN— R e s p o n d e n t .

Criminal Appeal No. 3 0  of 1923,

Criminal Procedure Code, Act V of 1898, sections 286, 237 (1) 
and 238 (2)—whether on appeal a conmction for murd&r can he 
altered to one under one of the sediom of the Penal Code dealing 
with offences against property.



19SS T h e  j u d g m e n t  o f  the C o u r t  w a s  d  e l i v e r e d  b y —

Cam pbell  J . — T h e  a p p e l l a n t  W a l k  h a s  b e e n

V .  c o n v i c t e d  u n d e r  s e c t i o n  3 0 2  o f  t h e  I n d i a n  P e n a l  C o d e

H a s  C r o w j ? .  o f  t h e  m u r d e r  o f  a  b o y  n a m e d  H a k u  a n d  h a s  b e e n  s e n 

t e n c e d  t o  t r a n s p o r t a t i o n  f o r  l i f e .

T h e  o f f e n c e  i s  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  o n  

t h e  2 n d  J u l y  1 9 2 2  o n  w h i c h  d a y  H a k u  w a s  l a s t  s e e n  

a l i v e .  H i s  b o d y  w a s  d i s c o v e r e d  i n  t h e  c a n a l  o n  t h e  3 r d  

J u l y  a t  a  p l a c e  a b o u t  3  m i l e s  f r o m  M o h a n k e  v i l l a g e  

w h e r e  h e  a n d  t h e  a p p e l l a n t  l i v e d .  T h e  m e d i c a l  

m a n  w h o  c o n d u c t e d  t h e  post-mortem e x a m i n a t i o n  

w a s  u n a b l e  t o  g i v e  a n y  o p i n i o n  a s  t o  t h e  c a u s e  o f  d e a t h  

b e c a u s e '  p u t r e f a c t i o n  w a s  t o o  f a r  a d v a n c e d .  H e  d e 

p o s e d  t h a t  t h e r e  w e r e  a  f a i n t  b l u e  m a r k  o n  t h e  r i g h t  s i d e  

o f  t h e  n e c k ,  2  s l i g h t  b r u i s e s  o n  t h e  l e f t  s i d e  o f  t h e  f a c e ,  

a  s c r a t c h  o n  t h e  r i g h t  e a r  a n d  a n o t h e r  b l u e  m a r k  o n  t h e  

f r o n t  o f  t h e  c h e s t  a n d  h e  s a i d  t h a t  a s  t h e  a b o v e  m a r k s  

o n  t h e  b o d y  i n d i c a t e d  v i o l e n c e  a n d  s t r u g g l e ,  d e a t h  

m i g h t  h a v e  b e e n  d u e  t o  s u f f o c a t i o n  o r  s t r a n g u l a t i o n .  

T h i s ,  h o w e v e r ,  t h e  d e p o s i t i o n  o f  t h e  w i t n e s s  m a d e  c l e a r ,  

w a s  a  m e r e  g u e s s .  T h e  f i n a l  c o n c l u s i o n  w a s  a s  s t a t e d  

a b o v e  t h a t  o w i n g  t o  a d v a n c e d  p u t r e f a c t i o n  n o  o p i n i o n  

c o u l d  b e  f  o r m e d  a b o u t  t h e  c a u s e  o f  d e a t h .

T h e  l e a r n e d  S e s s i o n s  J u d g e  h a s  h e l d  t h e  f o l l o w i n g  

f a c t s  t o  b e  p r o v e a  : —
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1 .  T h e  a p p e l l a n t  f o u n d  t h e  d e c e a s e d  H a k u  p l a y 

i n g  w i t h  3  o t h e r  c o m p a n i o n s ,  g a v e  h i m  a  m e l o n  a n d  t o o k  

I i i m  a w a y  o n  t h e  p r o m i s e  o f  g i v i n g  h i m  m o r e .

2 .  T h e  a p p e l l a n t  a n d ^ H a k u  w e r e  a f t e r w a r d s  s e e n  

t o g e t h e r  n e a r  t h e  c a n a l  b y  o n e  S u n d a r  a n d  a f t e r  t h a t  

H a k u  w a s  n e v e r  s e e n  a l i v e  a g a i n .

3 .  M e l o n  s e e d s  w e r e  f o u n d  i n  t h e  d e c e a s e d  H a k u ’ s  

s t o m a c h  a t  t h e  p o s t - m o r t e m  e x a m i n a t i o n .

4 .  T h e  a p p e l l a n t ’ s  s h o e s  w e r e  f o u n d  n e a r  t h e  

c a n a l  b r i d g e  h i d d e n  i n  s o m e  r e e d s .

5 .  H a k u  w h e n  t a k e n  a w a y  b y  t h e  a p p e l l a n t  w a s  

w e a r i n g  3  o r n a m e n t s ,  a n d  t h e s e  w e r e  n o t  o n  h i s  d e a d  

b o d y .

6 .  T h e  a p p e l l a n t  s u b s e q u e n t l y  h a d  k n o w l e d g e  o f  

t h e  p l a c e  i n  w h i c h  t h e s e  o r n a m e n t s  w e r e  c o n c e a l e d  a n d



I d m s e l f  d u g  t h e m  u p  d u r i n g  t h e  p o l i c e  i n v e s t i g a t i o n  a t  a  

i m t  w h e r e  h e  a n d  s o m e  o f  h i s  f a m i l y  l i v e d .

W e  e x p r e s s  n o  o p i n i o n  o n  t h e s e  f i n d i n g s ?  b u t  a s 

s u m i n g  t h e m  t o  b e  c o r r e c t  w e  d o  n o t  t h i n k  t h a t  t h e y  

e x c l u d e  e v e r y  r e a s o n a b l e  h y p o t h e s i s  o t h e r  t h a n  t h a t  

H a k u ’ s  d e a t h  w a s  c a u s e d  b y  t h e  a p p e l l a n t .  I f  t h e  

a p p e l l a n t  c a n  b e  h e l d  t o  h a v e  r o b b e d  t h e  d e c e a s e d  

" i t  d o e s  n o t  f o l l o w  n e c e s s a r i l y  t h a t  h e  a f t e r w a r d s  

k i l l e d  h i m .  I t  i s  n o t  i m p o s s i b l e  t h a t  t h e  d e c e a s e d  f e l l  

i n t o  t h e  c a n a l  w i t h o u t  t h e  a g e n c y  o f  t h e  a p p e l l a n t ,

a n d  t h e r e  i s  n o  e v i d e n c e  o f  t h e  a c t u a l  c a u s e  o f  d e a t h .
• f

T h e  s q l e  c h a r g e  f r a m e d  a g a i n s t  t h e  a p p e l l a n t  w a s  

o n e  u n d e r  s e c t i o n  3 0 2  o f  t h e  I n d i a n  P e n a l  C o d e ,  a n d  

i t  w o u l d  n o t ,  i n  o u r  o p i n i o n ,  b e  o p e n  t o  u s  t o  a l t e r  t h e  

c o n v i c t i o n  u n d e r  s e c t i o n  8 0 2  t o  a  c o n v i c t i o n  u n d e r  o n e  

o f  t h e  s e c t i o n s  d e a l i n g  w i t h  o f f e n c e s  a g a i n s t  p r o p e r t y ,  

T h e  a p p e l l a n t  m i g h t  p e r h a p s  h a v e  b e e n  c h a r g e d  u n d e r  

s e c t i o n  2 3 6 ,  C o d e  o f  C r i m i n a l  P r o c e d u r e ,  w i t h  t h e  o f f e n c e  

o £  r o b b e r y  a s  w e l l  a s  w i t h  t h e  o f f e n c e  o f  m u r d e r ,  b u t  

h e  w a s  n o t  s o  c h a r g e d ,  a n d  t h e  e s s e n t i a l s  o f  t h e  t w o  

o f f e n c e s  a r e  s o  w i d e l y  d i f f e r e n t  t h a t  w e  d o  n o t  t h i n k  

t h a t  s e c t i o n  2 3 7  ( 1 )  a n d  s t i l l  l e s s  s e c t i o n  2 3 8  ( 2 ) ,  c o u l d  b e  

a p p l i e d .  I n  t h i s  v i e w  w e  a r e  s u p j ) o r t e d  b y  t h e  d e c i s i o n  

o f  t h e  A l l a h a b a d  H i g h  C o u r t  i n  Queen-Emj>ress , v .  

Yusuf  ( 1 ) .

W h e t h e r  t h e  a p p e l l a n t  i s  t o  b e  r e t r i e d  o n  a n o t h e r  

c h a r g e  i s  a  q u e s t i o n  w h i c h  m u s t  b e  d e c i d e d  b y  t h e  

D i s t r i c t  M a g i s t r a t e  o f  h i s  d i s t r i c t .  W e  s a y  n o  m o r e  

t h a n  t h a t  o u r  p r e s e n t  o r d e r  o f  a c q u i t t a l  o n ,  t h e  c h a r g e  

o f  m u r d e r  s h a l l  n o t  p r e v e n t  a n o t h e r  t r i a l  u p o n  a  c h a r g e  

u n d e r  o n e  o f  t h e  s e c t i o n s  o f  C h a p t e r  X V I I ,  I n d i a n  

P e n a l  C o d e .

W e  a c c e p t  t h e  p r e s e n t  a p p e a l ,  set a s i d e  t h e  e o n -  

v i e t i o n  a n d  s e n t e n c e ,  a n d  a c q u i t  t h e  a p p e l l a n t  o f  

t h e  c h a r g e  u n d e r  s e c t i o n  3 0 2 ,  I n d i a n  P e n a l  C o d e .  ,
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0. H. 0 .

W aixu
o.

The Caowif,

1933

Appeal accepted.

(1) (1897) I. L. R. 20 All. 107


