
that the doeu m eu t (Exhibit P. P.) is to all intents and 
piuniosea a co in p la iiit  and that the Magistrate had 
Jiirikiiction to act n p o n  it . The slight irregidarity in 
iorm has not in any Yvay prejudiced the petitioner.

It follows that this petition must be dismissed. 
'The recoi'ds will bs returned to the SesBions Judge to 
enable him to dispose of the appeal on the merits.

, A.B.
PdtU ion d ism issed .
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A P P E L L A T E  C W I L ,

Before 2Ir. Justice U arf ison and Mr, Justice Zafar AH.

H A E J I M A L AND OTHEES (D e fe n d a n t s )  
A p p e l la n t s  

verms
D B Y I B IT T A  M A L  a n d  oth ees  (P l a in t if f s ) 

E b sp o n d e n t s .
Civil Appeal Mo. 2309 of 1923.

Cm l 'Pfoceilwre Code, Act V  of 1908, Order X V llJ , rule 2— 
Judfjm&iit passed loithoui hearing argiments of coimsel who had 
filed iijrtlteii argmmnis.

Mr. M. B., the Siib-Jutlgej Vi'lio Iieard the ]3reseiit c-a.'̂ e fixed 
the lOiili November loi aigiimeiits. On tb it elate eoiinsei for the 
parties stated that they \Yere not ready to argue and asked for aa 
ticljoiirmneiit wMoh ha did iiotalloTf? but direeted thsni to put in 
•written argameiits if they wished to do so. , These were piit 
in Coiiit—tlie Sub-Judge left the district on tr£i,nsfer ■witboul; 
writing a judgment. On the 22nd Jt’ju iaiy the parties appeared 
before the Sub-Jndge’s successor who fixed date for inspection, 
anti alter a further a.djouriinient had been gi^en at the request of, 
the defendant-appellants he eventurdly carried out the inspection 
ill the presenca of tho parties and then gaye judgment.

Held, that as the pajties had ample opportunity to argue 
the ease before both the Sub--Judges and had, fciled to do sOj tha 
judgment of the trial Court was not a nullity.

Mahmud Khan v. Ghasmfar AH. (1), and S'kat Khan v . 
Bcihciduf Shall (2)̂  distinguished.

CiTil Procedure Code, 1908, Order X V K I, rule % referred to . 

a) (1920) 57 Indian Cases 34. (2) 91 P. B,, 1904.



Held also, that where the judgm ent o f tlie Appellate Court 19%5
■states specifically that certain points were argued before it  •
aiid is silent as to  other points taken in the grounds o f appeal, Hasji 
it  must be presumed that those points were abandoned. v.

Second appeal jroni the decree of 0. _F. Lum$den^
‘ Esquire, Additional Judge, Zdhore, dated the 2Srd 
May 1 9 2 2 ,  affirming thai of 0 .  F. Strichland, Esquire, 
Suhordinate Judge, 1st Glass, haliore, dated the 23rrf 
Tehructfy 1920, granting {he jplaintijfs a deeree.

G. 0. Nabang, Jagan Nath and Tek Ohand, 
for Appellants.

Badri Das, for Respondents.

T h e  judgment of the Court was delivered b y —

Hareison J.—In this second appealjthe first point 
raised by connsel is that the Senior Sub-Judge who 
disposed of the case and wrote the judgment did not 
■actually hear oral arguments although written arguments 
î r̂e before him, and reliance has been placed on 
Mahmud Khan v. Ghazanfar AH (1) and Sher Khan v.
Bahadur Shah (2) as authorities to show that under 
these circumstances the judgment is a nullity and the 
case must b e  r e m a n d e d  to t h e  t r i a l  Court.

T h e  l^ets are that Mr. Muhammad Shan, the  ̂S u b -  

Judge, who heard the case f i x e d  the 10th of N o v e m b e r ,  

for arguments. O n  that date counsel appeared and 
stated that they were not ready to argue a n d  asked 
for an adjournment, which he did not a l l o w  but directed 
them to put in written arguments, if t h e y  wished to do 
so. They, t h e r e f o r e ,  failed to avail themselves of the op- 
iportunity given them to a r g u e  the case b e f o r e  the Judge 
who had tried it. Further adjournments w e r e  given for 
written arguments and these were finally submitted on 
the 10th December, The Sub-Judge then c a m e  to the 
conclusion that i t  was necessary to inspect the spot, thou^ 
w h a t  advantage e x a c t l y  w a s  t o  be obtained from this 
‘inspection is not clear. He was ̂ transferred before he 

c a r r i e d  out h i s  i n s p e c t i o n  l e a v i n g  t l i e  j u d g m e n t  u n w r i t t e n  

and on the 22nd of January the parties appeared before 
Jfc. Strickland, his successor, who fixed the 5th February 
ior inspection. Later the counsel for the defendants

(V) (1920) 57 ladian Cases 3i. ~ ~
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1923 vfto a r e  n o w  t h e  a p p e l l a n t s ,  a p p e a r e d  b e f o r e  M m  a n i

—  a s k e d  l o r  a n  a d j o u r n m e n t  w l i i c l i  h e  g r a n t e d .  H e  e v e n -

Hajui Mai. t u a l l y  c a r r i e d  o u t  t h e  i n s p e c t i o n  i n  t h e  p r e s e n c e  o f  t h e

V. p a r t i e s  a n d  t h e n  g a v e  j u d g m e n t .  N o w  Sher Khan v .

3 ) m  3 itpa M i l .  ĵ îhadur Shah ( 1 )  i s  t o  b e  d i s t i n g u i s h e d  a s  b e i n g  t h e  .

c a s e  o f  a  f i r s t  a p p e a l ,  a n d  i n  Mahmud Khan v .  Ghazanfar 
Ali ( 2 )  i t  i s  c l e a r  t h a t  t h e  p a r t i e s  h a d  n o  o p p o r t u n i t y  

t o  a r g u e  t h e  c a s e  b e f o r e  t h e  s u c c e s s o r .  H e r e  t h e y  h a d  

a m p l e  o p p o r t u n i t y  b e f o r e  b o t h  S u b - J u d g e s .  I n  O r d e r  

X V I I I ,  r u l e  2 ,  a n  o p t i o n  i s  g i v e n  t o  t h e  p a r t i e s  t o  a r g u e  

t h e i r  c a s e  w h e n  t h e  e v i d e n c e  i s  c o n c l u d e d  a n d  i t  i s  

f o r  t h e m  t o  d e c i d e  w h e t h e r  t h e y  w i l l  a v a i l  t h e m s e l v e s  

o f  t h i s  p r i v i l e g ' e .  H e r e  t h e y  w e r e  g i v e n  a  f u r t h e r  o p 

p o r t u n i t y  a t  a  l a t e r  d a t e ,  t h e  1 0 t h  N o v e m b e r ,  a n d  f a i l e d -  

t o  m a k e  u s e  o f  i t .  I t  i s  c o n t e n d e d  t h a t  e v e n  s o  t h e y  w e r e  

e n t i t l e d  t o  a n  o p p o r t u n i t y  b e f o r e  t h e  s u c c e s s o r  o f  M u 

h a m m a d  S h a h ,  w h o  w a s  n o t  i n  t h e  s a m e  a d v a n t a g e o u s  

p o s i t i o n  a s  h e  w a s ,  i n a s m u c h  a s  h e  h a d  n o t  h e a r d  t h e  

e v i d e n c e .  E v e n  s o  t h e y  c e r t a i n l y  h a d  m o r e  t h a n  o n e  

o p p o r t u n i t y  w h . e n  t h e y  a p p e a r e d  b e f o r e  M r .  S t r i c k l a n d . ' 

I t  w a s  f o r  t h e m  t o  a r g u e  t h e  e a s e  i f  t h e y  w i s h e d  t o  d o  

s o .  T h e y  d i d  n o t  d o  s o  a n d  t h e  o n l y  c o n s t r u c t i o n  w h i c h  

c a n  b e  p u t  u p o n  t h e  e v e n t s  i s  t h a t  t h e y  d e l i b e r a t e l y  

f a i l e d  t o  a v a i l  t h e m s e l v e s  o f  s u c h  o p p o r t u n i t y  a n d  l e f t  

t h e  c a s e  i n  h i s  h a n d s  k n o w i n g  t h a t  t h e  w r i t t e n  a r g u m e n t s  

w e r e  b e f o r e  h i m /  U n d e r  t h e s e  c i r c u m s t a n c e  w e  f i n d  

t h a t  i t  w a s  q u i t e  u n n e c e s s a r y  f o r  M r .  S t r i c k l a n d  t o  a t - '  

t e m p t  t o  i n s i s t  o n  t h e i r  a v a i l i n g  t h e m s e l v e s  o f  t h e  p r i v i '  

l e g e  a n d  i n d e e d  i t  w o u l d  h a v e  b e e n  f u t i l e  f o r  h i m  t o  d o  s o .

I n  t h e  g r o u n d s  o f  a p p e a l  v a r i o u s  p o i n t s  a r e  r a i s e d  

■ w h i c h  a r e  n o t  d e a l t  w i t h  i n  t h e  j u d g m e n t  o f  t h e  l e a r n e d  

D i s t r i c t  J u d g e ,  T h e r e  w e r e  f o u r  i s s u e s  i n  t h e  t r i a l  C o u r t  

r e g a r d i n g  t w o  o f  w h i c h  t h e  j u d g m e n t  o f  t h e  D i s t r i c t  

J u d g e  i s  s i l e n t .  A f t e r  d i s p o s i n g  o f  t w o  p r e l i m i n a r y  i s s u e s  

w h i c h  h a d  n o t  b e e n  d e c i d e d  b y  t h e  t r i a l  C o u r t ,  t h e  D i s 

t r i c t  J u d g e  s a y s  i n  h i s  j u d g m e n t  “  t h e  f i r s t  p o i n t  f o r  

d e t e r m i n a t i o n  i s  * * a n d  h a v i n g  d e a l t  w i t h  t h i s

p o i n t  h e  p r o c e e d s .  L a s t l y  t h e  o b j e c t i o n  i s  t a k e n  *  •

* * * * ’ .  N o w  t h e  p r e s u m p t i o n  i s  t h a t  a

D i s t r i c t  J u d g e  d e a l s  w i t h  t h e  a r g u m e n t s  p u t  b e f o r e  

h i m  a n d  i f  t h e  f o r m  o f  t h e  j u d g m e n t  s h o w s  c l e a r l y ,  a s  

i t  d o e s  i n  t h i s  c a s e ,  t h a t  t h e  o n l y  p o i n t s  p r e s e n t e d  w e r e  

t h o s e  t w o  w i t h  w h i c h  h e  h a s  d e a l t ,  t h e  o n l y  i n f e r e n c e !
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w h i c h  w e  can d r a w ,  more especially i n  t h e  a 1 ) s e n o e  

o f  a n  affidavit t o  t h e  c o n t r a r y  b y  t h e  c o u n s e l  w h o  

a p p e a r e d  b e f o r e  him i s  t i f a t  t h e  r e m a i n i n g  p o i n t s  w e r e  

n o t  u r g e d  a n d  w e r e  definitely a b a n d o n e d .

IThe remainder of the judgment is not required for 
the purpose of this report— E d . ]

G. 0 .
Appeal dismissed.

Vol. IV* ]  iiAHOiiE sm iES. 361

May %h

LETTERS PATENT A P P E A L -

Before Sir 8had% Lai, Chief Justice and Mr. Justice Martimm.

Bhagat G O B I N D  D A S , e t c .— ( D e f e n d a n t s )  1923
Appellants 

versus
BUP KISHOEE AND oTHBas— (PLAiNTiFya)

Bespon dents.

Letters Patent^AppeallNo. 193 of 1922.

Indian Limiiation Act, IX o/1908. Article 177'—AppUcaiio7i 
to bring legal representative of a deceased defendant or of a 
deceased respondent on the record—whether the period of six mon^s 
has 'been reduced to 90 days hy the Amending Act̂  XXVI of 1920, 
section Authenticated text of an Act, where to he fowid- Îndian 
Evidence Ad^ I  of 1872, sedion 78—Interpretation of Siatuies.

Held, that the text of an Act of the GoTemox-General m 
Cotmoil a s  published in the o f f i c i a l  Gazette must be t&ken to be 
the authorised text of the Act, vide section 78 of the Indian 
Evidence Act, 1872.

Held also, that when the words of an Act admit of but one 
meaning, a Court is not at liberty to speculate Oil the inten
tion of the Legislature, and to construe them according to its 
own notions of what ought to have been enacted.

Maxwell’s Ihterpretfttion of Statutes, YI EdiMon, jage 
10 referred to.

Meld consequenUy, that the words “  six montbs” which occur 
opposite Article 177 in the authenticated text of the Liraiiation 
Act have not been altered by anything contained in the Amending 
Act of 1920, and that the period of limitation for maMng an
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