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Before M r. Justice Lumsden. 192S

M EHR CHIRAGH D IN —Petitioner, 
versus

The CEOWN— EeBpondent.
Criminal Revision No. 398 of 1923,

Criminal Procedure Code, Act V  of 3898, sections 200 and 
.'̂ 37 (a)— Failure to examim the comjjlainant— irregidarity— Cojii- 
plaint— application hy complainant, a suhordinate Police Ojfficer, 
to Ms superior officer praying that a prosecittion he lodged. ’

Petitioner’s mares were stolen, and he found the tracks led 
.past the house of the local Snb-Inspector of Police. Petitioner, 
thereupon, came to the conclusion that the Sub-Inspector would 
not assist him in respect of the theft and telegraphed to 
ihe Superintendent of Police alleging that the Sub-Inspector of 
Police had not only refused to record the case, but was engaged 
in friendly eomimmieation with the thieves. An enquiry was 
held and it was found that petitioner’s allegations were entirely 

"without foundation. The Superintendent of Police then sanc’ 
tioned the prosecution of the petitioner for an offence under 

. section 182, Indian Penal Code, and the Sub-Inspeetor concerned 
received instructions to submit an application by way of com
plaint, and to append a calendar of the witnesses. He sent th  ̂
document, Exhibit P. P., to the Court Inspector praying that a 
prosecution be lodged agaiast the petitioner. He also submitted 
-a list of witnesses. These documents were produced "before the 
Magistrate who after reeordiag evidence convicted the petitioner 
of an offence under section 182, Indian Penal Code.

Held, that the failure to examine the complainant under 
. section 200, Criminal Procediire Code, was merely m  irregularity 
and as it did not occasion a misearri/igo of justice or prejudice 
the accused in any manner it was covered by secbion 587 (a) of the 
'Criminal Procedure Code.

Girdliari L a iY. Crown (1)̂  followed.
Lohenath Paira v. Sanyasi Char an Manna (2), and A li M u- 

■hammad y. Crown { )̂, referred to.
Held f  urther, that though Exhibit P. P. was not addressed 

■to a Magistrate by the Sub-I^peetor of Police but to bis superior

(1) 11 P. B . (Gr.) 1911. (2) (1903) I. li. B . 30 Oaa., 923.
(3) 2 P. R. (Gr.) 1912.
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ofileer priiving thG,t a case undei’ eectiou 182 be lodged against 
tliG petitioner it piTuOticsIly riiuoiiiit6cl to coniplfl'iiit.

Bilmi Singh t .  Emperor {1), and King-Emferor r .  Sada (2), 
ref erred to.

Tara Prosad Lulia y . Emjjeror (3). Bhcvna v. Grown (4). anti 
Kailas E urm i v. Enqjeror (5), distiiiguisliecl.

Abdul E as h i d  tor the petitioner—Exhibit P. F. 
is Bot a complaint because : (1) It -was not adcIreSBed to 
a Magistrate nor "waB it meant for presentation in a Court 
oi Law ; (2) It was not duly stamped ; (S) It was not 
presented to the Magistrate by the complainant or a duly 
autliorised agent of Mb ; (4) It was merely an appli
cation by a subordinate police official praying his superior 
Police Officer to institute a case against the petitioner,. 
Tara Prosad LaliaY, Emperor Kailas Kurmi v. 
Emperor (5), Bhana v. Groimi (4), Ladha Singh y .  Croitni 
(6) Dilaii Singh v. Emperor (I). The Magistrate did not 
record any statement of the complainant wliieh is obli- 
gatorj'- under section 200, Criminal Procedure Code. 
Kesfi V. Muhanimad BaMisli (7), Lohenatib Pair a 
Sanyasi CJiaran Manna 0 ), and AJi. Muhammad v, 
CfoiDii (9). ,

The Govbrnmbnt A d v o c a t e  for the Eespondent— 
,Tlie objection that no statement of the complainant was 
recorded was not taken till the last stage in the , trial.- 
Tliis irregularity has not prejudiced the accused in any 
waYjand was cured by section 537 (a), Criminal Proeedure- 
Code—Girdliari Lai t .  Crown (10),

There was a valid sanction on the record and Ex
hibit P. P. was, to a.11 intents and j)urposes, a complaint. 
Bilan Singh Y, Emperor (1)̂ , and King-E7nperor v. 
Sada {^):

Applicaiion jo f  fevision of the order of D. Johnsioner 
Esquire, Sessio7is Judge, Midtan, dated the January 
1923, rejecting certain legal grounds oj appeal and Ofder- 
mg that the appeal preferred from the judgment of Lak. 
Earimnsh Lai, Magiatrate, i k  Class, 'Multan, dated the 
16th December 1922, he heard on the merits,

(1) (1912) I. L. R. 40 Oal. 360. (6) 13~p Tb  fCr V1915
b ) (X801) I. L. R. 20 Eoih. 150 (F. B.). (7) (1896) I  L B 18 iu.1 221

r . K. (Cr.) 1910. IQ) \2 p R  /C r t  lQl?
(5) (1902) I. L. R. 30 Cai. 285. (10) U
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_ Lumsden J.—The facts leading up to the criminal 
revision are as follows:—During the night of the ISth- 
19th December 1921 two inareg were stolen from the 
house of the petitioner. The Ititter followed up the 
tracks which, a ec or ding to him, led past the house of 
tlje local Sub-Inspector of Police. For reasons which 
need not be detailed, the petitioner came to the conclu
sion that the Sub-Inspector Vvwld not assist him in 
respect of the theft and telegraphed to the .Superin
tendent of Police alleging that the Sub-Inspector of 
Police had not only refused to record the case but was 
■engaged in friendly cojnmmiication with the thieves.
• An enquiry was held on receipt of this telegi’ani witK the 
result that the Deputy Superintendent of Policej re
ported that the allegations made by tli'e petitioner were 
■entirely without foundation. Thereafter the Superin
tendent of Police recorded an order to the effect that as 
there ŵ as in his opinion ample evidence that an offence 
liad been committed under section 182̂  Indian Penal 
Code, he sanctioned the - proseeutioii of the petitioner 
linger section 195, Criminal Procedure Codej for this 
offence. It was further directed that the necessary/ 
action should be taken without delay. In accordance 
wuth the terms of the order .Natha, Siiaghj the Sub-In
spector concerned, received instructions to submit, an 
application by way of complaint and to append a calendar 
of the witnesses." These documents were prepared and 
submitted and were eventually produced before the Magis
trate, who, after recording evidence, found the peti- 
tioner guilty and sentenced him to two months’ rigorous 
imprisonment: plus a fine of Rs. 600. , Petitioner pre
ferred an appeal to the Sessions Judge in whose 
Court various legal objections to the procedure were 
urged. The Sessions Judge has repelled these objec
tions but adjourned the hearing of the appeal on the 
merits to enable the petitioner to move this GorffVoh 
:the revision side. ' ■

The only two points urged before me are -

(a) that as there was no complaint within the 
meaning of Section 4 of the Criminal Prbee- 
dure Code, the Magistrate had no jurisdic
tion to try the case, and
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192S (6) that as the Magistrate failed to examine the 
complainant under section 200̂ , Criminal 
Proeediu’e Code, all the subsequent proceed
ings were vitiated.

The latter ol^jection is not, in my opinion, tenable." 
It is based on the assumption that the use of the word 
" shall ’ in section 200, Criminal Procedure Code, renders 
an omission to examine a comi^lainant an illegality as 
distinguished from a mere irregularity. No authority^ 
however, has been quoted to support this view, on the 
other hand the very decisions on which petitioner relies 
Lokenatli Patm v. Sanyasi Ghat cm Manna (1) and.. 
Ali Muhammad y .  Croivn (2), clearly imply that 
such omissions amount to irregularities to which 
the provisions of section 637, Criminal Procedure Code, 
apply. In both the cases referred to, the objector was 
the complainant and it is easy to understand that a com
plainant who is not afforded an opportunity of support
ing his written complaint by an oral statement may 
be prejudiced. In the present case it is the accused 
who is setting up a grievance. This grievance was not 
mentioned until the time of arguments in the trial Court 
and there is a presumption therefore that it had not 
made itself felt prior to this late stage in the case. A 
somewhat analogous case is reported in Girdhari Lai v. 
Crown (3) and it was then laid down that as the failure 
to comply with the provisions of section 200, Criminal 
Procedure Code, had not occasioned a miscarriage of 
justice, the irregularity was cured by section 537 (a) 
of the Criminal Procedure Code, In the present case no 
attempt has been made to show that the accused was 
prejudiced in any way and I have no hesitation in holding : 
that the omission is only an irregularity which is covered, 
by the section mentioned.

Petitioner’s main contention is, however, that there> 
was no complaint and that consequently the Magistrate- 
had no power to take cognisance of the case. In support 
of this argument reference has been made to Tam P 7;o§ad' 
Laha y. Emperor (4), Bluma v. Crown 
K urmir. Emperor (6). The first two authorities a.te not,

9-3. (4) (1903) I. L B. 30 Cal. 910 B.t
2  S' 5̂) 32 P. -R. (Cr.) 1910.
(3) 11 P. K. (Or.) 1911. 6̂) (1902) I. L. R. 30 Cal. 285.
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however, in point. They deal with the question of 
complaints -with reference to section 199, Criminal Pro
cedure Code. That section is of a special nature. It 
restricts the power of the Courts to take cognisance of 

.matrimonial offences and prescribes that before a Court 
interferes there shall be a definite request in the shape 
of a complaint on the part of the injured party. On the 
other hand, section 195, Criminal Procedure Code, does 
not lay down that any particular person should submit 
the complaint; provided that sanction has been ob
tained, the personality of the complainant is immaterial. 
The third authority on which petitioner relies is also 
distinguishable as in that case no previous sanction had 
been obtained, nor did the public servant concerned (a 
peon) do more than lodge a report at the thana. In 
the present case the sanction of the Superintendent of 
Police was duly obtained and that officer directed that 
the necessary action should be taken on this sanction. 
The public servant concerned then drew up wdaat k 
'"Tsirtually a complaint and sent it up along with a calendar 
of witnesses to his immediate superior who had the 
documents presented to the Magistrate by the Court 
Inspector. The only thing that can be urged on behalf 
of the petitioner is that this complaint was not addressed 
to a Magistrate, In Dilan Singh v. Emperor (1) it was 
held that a recommendation for prosecution by a public 
officer under section 211 of the Indian Penal Code, 
comes within the meaning of the word complaint as 
used in section 195, Criminal Procedure Code, as that 
section clearly contemplates prosecution at the instance 
of police officers. In the body of that judgment the 
Bench made the following further remarks :—

“ 3n any case when a police officer asks that a person shoTiid 
be prosecuted under section 211 for information giTen to him and 
gives eYidence himself in support of that charge we cannot see 
that any serious irregularity can arise in the oonTiction of the 
acGiised in proceedings initiated upon that report.”

Mutatis mutandis these remarks apply with etxual 
force to the present ease. In the S^ll Bench ruling, King 
'Emfperof v. Sada (2), it was held that a report by a police 
officer in a iion-cognizable case *was a complaint within 
the definition. I agree with the learned Sessions-Judge
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(1) (1912) I. L. E. 40 Cal. 360. (2) (1901) I, L. R, 26 Bom. 150 (F. B



that the doeu m eu t (Exhibit P. P.) is to all intents and 
piuniosea a co in p la iiit  and that the Magistrate had 
Jiirikiiction to act n p o n  it . The slight irregidarity in 
iorm has not in any Yvay prejudiced the petitioner.

It follows that this petition must be dismissed. 
'The recoi'ds will bs returned to the SesBions Judge to 
enable him to dispose of the appeal on the merits.

, A.B.
PdtU ion d ism issed .

S64 IIQ'DIAH LAW BSPOBTS. [ VOL. IV

A P P E L L A T E  C W I L ,

Before 2Ir. Justice U arf ison and Mr, Justice Zafar AH.

H A E J I M A L AND OTHEES (D e fe n d a n t s )  
A p p e l la n t s  

verms
D B Y I B IT T A  M A L  a n d  oth ees  (P l a in t if f s ) 

E b sp o n d e n t s .
Civil Appeal Mo. 2309 of 1923.

Cm l 'Pfoceilwre Code, Act V  of 1908, Order X V llJ , rule 2— 
Judfjm&iit passed loithoui hearing argiments of coimsel who had 
filed iijrtlteii argmmnis.

Mr. M. B., the Siib-Jutlgej Vi'lio Iieard the ]3reseiit c-a.'̂ e fixed 
the lOiili November loi aigiimeiits. On tb it elate eoiinsei for the 
parties stated that they \Yere not ready to argue and asked for aa 
ticljoiirmneiit wMoh ha did iiotalloTf? but direeted thsni to put in 
•written argameiits if they wished to do so. , These were piit 
in Coiiit—tlie Sub-Judge left the district on tr£i,nsfer ■witboul; 
writing a judgment. On the 22nd Jt’ju iaiy the parties appeared 
before the Sub-Jndge’s successor who fixed date for inspection, 
anti alter a further a.djouriinient had been gi^en at the request of, 
the defendant-appellants he eventurdly carried out the inspection 
ill the presenca of tho parties and then gaye judgment.

Held, that as the pajties had ample opportunity to argue 
the ease before both the Sub--Judges and had, fciled to do sOj tha 
judgment of the trial Court was not a nullity.

Mahmud Khan v. Ghasmfar AH. (1), and S'kat Khan v . 
Bcihciduf Shall (2)̂  distinguished.

CiTil Procedure Code, 1908, Order X V K I, rule % referred to . 

a) (1920) 57 Indian Cases 34. (2) 91 P. B,, 1904.


