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HEVISIONAL CRIMINAL.

B —

Before Mr. Justice Lumsden.
MEHR CHIRAGH DIN—Petitioner,
VEYSUS

Tae CROWN—Respondent.
Criminal Revision No. 398 of 1823,

Criminal Procedure Code, Act V of 1898, sections 200 and
B37 (a)—Failure to examine the compluinant—irregularity—Con-
plaint—application by complainant, o subordinate Police Officer,
to his superior officer praying that a prosecution be lodged. *

Petitioner’s mares were stolen and he found the #racks led
past the house of the loeal Sub-Inspector of Police. Petitioner,
therenpon, eame to the conelusion that the BSub-Inspector would
not assist him In vespect of the thett and telegraphed to
the Superintendent of Police alleging that the Sub-Inspeetor of
Polico bad not dnly refused to record the case, bub was engaged
in friendly eommunieation with the fthieves. An enquiry was
Jbeld and it was found that petitioner’s allegations were entirely
“without foundation. The Superintendent of Poliee then sanc-
tioned $he prosecution of the petitioner for an offence under
_section 182, Indian Penal Code, and the Sub-Inspeebor concemed
received ingbruckions to submibt an application by way of eom-
plaint, and to append » calendar of the witnesses. He sent the
document, Exhibit P. F., to the Court Inspector praying that a
-prosecution be lodged against the petitioner. He also submitted
a list of witnesses. These documents were produced before the
Magistrate who after recording evidence convieted the pefitioner
of an offence under section 182, Indian Penal Code.

Held, that the failure to examine fthe complamant under
_sechion 200 Criminal Procedure Code, was merely an irregnlarity
and as ik d'u{ not occasion & misearripge of justice or prejudice
the aceused in any manner it was covered by secbion 537 (a) of the
-Criminal Procedure Code.

Girdhart Lal v. Crown (1), followed.

Lokenath Patra v. Sanyasi Charan Manna (2), and Al Mu-
Jkommad v. Crown (8), referred to. ‘

Held further, that though Exhibit P. F. was nof; addressed
‘o a‘Ma.gistmte by the Sub-Inspector of Police but -to his superior

\
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oficer praving theb o case under geetion 182 he lodged againgt
the petitioner it proctically amounted to a complaing.

Dilan Singh v. Emperor (1), and King-Emperor . Sada (2),
referred fo. _

Ture Prosad Laha v. Emperor (3), Bhana v. Crown (4), snd
Kailas Kusmi v. Emperor (5), distinguished. .

Aspur Rasmmp for the petitioner—Ixhibit P. F.
i not a complaint because : (1) It was not addvessed to
a Magistrate nor was it meant for pregentation in a Court
of Law; (2) It was not duly stamped; (8) It was not
presented to the Magistrate by the complainant or a duly
authorized agent of his; (4) It was merely an appli-
cation by a subordinate police official praying his superior
Police Officer to institute a cage against the petitioner.
Tara Prosad Laha v. Emperor (8), Katlas Kurmy v.
Emperor (5), Bhana v. Crown (4), Ladha Singh v. Crown
(6) Dilan Stngh v. Emperor (1).  The Magistrate did not
record any statement of the ecomplainant which is obli-
gatory under section 200, Criminal Procedure Code..
Kesit ~v. Muhgmmad Belhsh (7), Lokenath Patra V. _
Sanyast Charan Manna (8), and 4k Muhammad V.
Crown (9). .

Ten GOoVERNMENT Apvooars for the Respondent—
The objection that 1o statement of the complainant was
vecorded was not taken till the last stage in the trial..
This irvegularity hag not prejudiced the accused in any
way, and was cured by section 587 (a}, Criminal Procedure
Code—Girdhari Lal v. Crown (10). ‘

There was a valid sanction on the record and Ex-
hibit P. F. wag, to all intents and purposes, a complaint.
Dilan Singh v. Emperor (1), and King-Emperor v.
Sada (2).

Application for revision of the order of D. Johnsione,
Eisquire, Sessions Judge, Multan, dated the 29th J anuary
1923, rejecting cerlain legal grounds of appeal and order-
wng that the appeal preferred from the judgment of Lala.
Hewivensh Lal, Magistrate, 1st Class, Multan, dated the

_16th December 1922, be heard on the merits.

(1) (1912) L. L. R. 40 Cal. 360, 6) 13 P, R. (Cr) 1915,

(2)(1901) I. L. R. 26 Bora. 150 (F. B.). ((7)) (1896) ;[.'(L.r ﬁ, 18 AlL 291,

(8) (1903) L. L. R. 30 Cal. 910 (F. B.), (8) (1903) I L. R. 30 Cal. 923,
-(4) 32 P, R. (Cr.) 1910. (9) 2P.R.(Cr) 1912,

(5) (1902) I. L. R. 30 Cal, 285. (10) 11 P, R. (Cr.) 1911.
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Lunuspen J—The {facts leading up to the eriminal
revision are as follows:—Duwring the night of the 1Sth-
19th December 1921 two mares were stolen from the
‘house of the petitioner. The latter followed up the
tracks which, according to him, led past the house of
‘the local Sub-Inspector of Police. For reasoms which
need not be detailed, the petitioner came to the couclu-
sion. that the Sub-Inspector would not assist Lhibm in
vespect of the theft and telegraphed to the Superin-
tendent of Police alleging that the Sub-Insjpector of
Police had not only refused to record the case bui was
-engaged in friendly communieation with the thieves.
-An enquiry was held on receipt of this telegram with the
result that the Deputy Superintendent of Police, re-
ported that the allegations made by the petitioner were
entively without foundation. Thereatter the Superin-
tendent of Police recorded an order to the eficet that as
there wag i his opinion ample evidence that an oifence
had been committed under section 152, Indian Penal
Code, he sanctioned the prosesution of the petitioner
under seection 195, Criminal Procedwre Code, for this
offence. It was further ¢

directed that the necessary
action should be taken without delay. In ascordance
with the terms of the order Natha Smgh, the Sub-In-
speetor concerned, received instructiony to submit an
application by way of complaint and to append a calendar
of the witnesses. These documents were preparved and
submitted and were eventually produced befcre the Magis-
trate, who, after recording evidence, found the peti-
tioner guilty and sentenced him to two months’ rigorous
imprisonment plus a fine of Rs. 500. Petitioner pre-
ferred an appeal to the Sessions Judge in ~ whose
Court various legal objections to the procedure were
urged. The Sessions Judge has repelled - these objec-
tions but adjourned the hearing of the appeal on the
merits to enable the petitioner to move this Court on

the revision side. : ‘
The only two points urged before me are -

() that as there was no complaint within the
meaning of Section 4 of the Criminal Proce-
dure Code, the Magistrate had no jurisdic-
tion to try the case, and
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(b) that as the Magistrate failed fo examine the
complainant under section 200, Criminal
~ Procedure Code, all the subsequent proceed-

ings were vitiated. ‘
The latter objection is not, in my opinion, tenable.
It is based on the assumption that the use of the word.
‘ghall * in gection 200, Criminal Procedure Code, renders

‘an omission to examine a complainant an illegality ag

distinguished from a mere irvegularity. No authority,
howeyer, has been quoted to support this view, on the
other hand the very decisions on which petitioner relies
Lokenath Patra v. Sanyasi Charan Manna (1) and.
Al Muhemmad v. Crown (2), clearly imply that
suelt omussions amount to irregularities to which
the provisions of section 537, Criminal Procedure Code,
apply. In both the cases referred to, the objector was
the complainant and it is easy to understand that a com-
plainant who is not afforded an opportunity of support-
ing his written complaint by an oral statement may |
be prejudiced. In the present case it is the accused
who iy setting up a grievance. This grievance was not
mentioned until the time of arguments in the trial Ceurt
and there is a presumption therefore that it had not
made itself felt prior to this late stage in the case. A
somewhat analogous case is veported . Gurdhart Lal v.
Crown (8) and it was then laid down that as the failure
to comply with the provisions of seetion 200, Criminal
Procedure Code, had not occasioned a miscarriage of
justice, the irregularity was cured by section 537 ()
of the Criminal Procedure Code. In the present case no
attempt has been made to show that the accused was
prejudiced in any way and I have no hesitation in holding:
that the omission is only an irregularity which is covered.
by the section mentioned.

Petitioner’s main contention is, however, that there:
was no complaint and that consequently the Magistrate
had no power to take cognisance of the cage. In support
of this argument reference has been made to Tara Prosad
Laha . Bmperor (4), Bhana v. Crown (5) and Kailas
Kurma v. Emperor (6). The first two authorities are not,

(1) (1903) I L. R. 30 Cal. 923, (4) (1903) L R. 30 Cal. 910 (¥. B.)

@) 2 B. R, (Cr) 1912, (5) 32 P. R. (Cr.) 1910,
) 11 B, R, (Cr,) 1911, (8) (1902) L L. B. 30 Cal. 285,
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however, in point. They deal with the question of
complaints with reference to section 199, Criminal Pro-
cedure Code. That section i3 of a speeial naturve. It
restricts the power of the Courts to take cognisance of
~matrimonial offences and prescribes that hefore a Court
interferes there shall be a definite request in the shape
of a eomplaint on the part of the injured party. On the
other hand, section 195, Criminal Procedure Code, does
not lay down that any particular person should submit
the complaint; provided that sanction has been ob-
tained, the personality of the complainant is immaterial.
The third authority on whieh petitioner relies is also
distingnishable as in that case no previous sanction had
been obtained, nor did the public servant concerned (a
peon) do more than lodge a report at the thana. In
the present case the sanction of the Superintendent of
Police was duly obtained and that officer directed that
the necessary action should be taken on this sanction.
The public servant concerned then drew up what is
sirtually a complaint and sent it up along with a calendar
of witnesses fo his immediate superior who had the
documents presented to the Magistrate by the Court
Inspector. The only thing that can be urged on hehalf
of the petitioner is that this complaint was not addressed
to a Magistrate, In Dilan Singh v. Emperor (1) it was
held that a recommendation for prosecution by a public
officer under section 211 of the Indian Penal Code,
comes within the meaning of the word complaint as
used in section 195, Criminal Procedure Code, as that
section clearly contemplates prosecution at the instance
of police officers. In the body of that judgment the
~Beneh made the following further remarks :—

“ In any cage when o police officer asks that a person should
be prosecuted under section 211 for mformation given to him and
gives evidence himself in support of that charge we cannot see
that any serious irregularity can avise in the conviction of the
aceused in proceedings initinted upon that report.”

Mutatis mutandis these remarks apply with equal
{force to the present case. In the Full Bench ruling, King
Emperor v. Sada (2), it was held that a report by a police
officer in a non-cognizable case was a eomplamt within
the definition. I agree with the learned Sessions.Judge

(1) (1912) L. L, R, 40 Cal. 360, (2) (1901) L L, R, 26 Bom, 150 (F. B.):
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that the document (Exhibit P. B.) is to all mtents and
purposes a complaint and that the Magistrate had
jurisdiction to act upon it. The slight iiregularity in
form has nob in any way prejudiced the petitioner.

It follows thab this petition must be dismissed.
The records will be retwmed to the Sessions Judge to
nable him to dispose of the appeal on the merits.

A.B. B o
Petition dismissed.,

[ —

APPELLATE CGIVIL.

Before Mr. Justice Huarrizon and Mr. Justice Zafar Ale.

HARJI MAL awp oruERs (DEFENDANTS)
APPELLANTS
DEPSUS

DEVI DITTA MAL axp orTHERS (PLAINTIFFS)
REsSPONDENTS.

Civil Appeal Mo. 2302 of 1928,

Civil Procedure Code, Act V of 1908, Order XVIII, yule 2—
Judgment pussed without hecring ergumends of counsel who had
Jiledwritten arguinents,

Mr. M. 8., the Sub-Judge, who heard the present case fixed
the 10th November for axguments. On that date eounsel for the
poriies sbated that they were not ready to argue and asked for an
adjournment which he did not allow but directed them to pub in
written srguments if they wished to do so. These were pub
in Courb—the Sub-Judge leth the district on transfer withoub
writing a judgment. On the 22ud Junuary the parbies appeared
before the Sub-Judge’s successor who fixed & date for inspection
and after a further adjournment had heen given ab the request of
the defendant-appellants he eventually carvied out the inspection
in the presence of the parties and then gave judgment.

Held, that as the papties had ample opporbunity to argue
the case before both the Sub-Judges and had failed to do so, the
Judgment of the trial Court was not a nullity.

Malonud Khan v, Ghaganfar 4% (1), and Sher Khan v.
Bahadur Shah (2), distingnished.

inil Procedure Code, 1908, Order XVI(I, xule 2, referred to. |

1) (1920} 57 Indian Cases 34, ©(2) 91 P, R, 1904,



