
May 9,

j iidgiaeiit-clebtor is entitled to take credit for the price 
of property not belonging to him. With this view Ave 
do not agree. We find ourselves in complete accord 
with that expressed in Prasanna Kumar v. Ihrdhim 
Mirm (1) and the authorities there cited and vv̂e are of 
opinion that the suit by the auction purchaser lies. 
The summary remedy prescribed in Order XXI does 
not exclude a suit, of this nature ivhere there has been a 
complete failure of consideration and this more especially 
Vviiere there has been an adjudication, though not a 
final adjudication  ̂ in favour of the title of the judg- 
ment-debtor.

The appeal is therefore dismissed ‘with costs«
A. B.

Ajpjpeal dismissed^
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, APPELL&.TE CI¥ILs , 

i ’fifore Sir Shadi h al. Chief Justice and U r. Justice Liimsclen,,

19as ISHAB and otheus (Plaintots) Appellants
" versus

SUB AT SINGH and another (Dependants) 
Eespondents.

Civil Appeal No. 2 3 4 0  of 1920.

Custom—Adovtion—hy loritten deedr—ivliather it can he irecded 
as a gift—icJiere Court finds that them has heen no adoption in fact.

One G. S. executed a deed of adoxition in, fayoiir of defendant 
S. S. The plciintili's, collatera,]s of G. S., brought the present suit 
to htwe ii; declftred that the deed should not tiiffect their rights 
of siicmsion to G. B’s. estate. The District Judge held, con
curring with the trial Gotirt, that S. S. was never actually adopted; 
but treating the deed of adoption as a deed of gift gave a decla
ration, in favonr of S, S’s. right to succeed to the; est̂ fte of G. S. 
The deed contained merely a declaration oi adoption, and made 
no reference to any property belonging to G. S.

Eekl that v,'ben a deed contains a testamentary disposi” 
tion in favour of a person believed to be the adopted son, it is a 
question for consideration whether on the failure of adoption 

" the gift also fails. This is the law with respect to cages" w1;ier# 
there'is an express gilt or bequest in favour of an alleged adopted- 

s o n .

(1) (1917) 38 Cal L. J. 205.  ̂ '



Fanmdra Deb v. Bajeswar Das (1), and Litli v, ilizo' (2)  ̂ 1925
followed. — ■“

 ̂ , ISHAS. SIN6 F
Held also, that as the deea 01 aUopfcioa 111 tins ca.se iiir.de 

BO mentiou, of any gift it conlcl not be treated as a deed of gift. SnuT Sisgh.
Bant Singh y . SatJJia (3), disti îguisliecl.
Second avfeal from the decree, of A, H. Brasher, Es

quire, District Judge, Amrifsar^ dated the Qrd July 1920, 
modifying that of Eai Saliib Lala Ckmga Bam. WadliwtH 
Senior Suhordinafe Judge, Amritsar, dated the 31 March 
1920, and granting pUmitijfs a deoree,

Eam Chanb Manchakda and Badri Bas. for Appe^ 
lants. '

Sheo Nabai>75 for Bespondents.
The jnclgment of the Court was delivered br—•

SiE Shadi Lal C. J.—On the 2nd September 1913̂
Ganda Biiigh, a Jat of the Tillage Kliiitxai Ivhurcl. in tlie 
Bistriet of Amritsar, executed a , deed of adoption in 
favour of the defendant Snrat Singh. The plaintiffs, 
who are Ganda Singh's collaterals., have brought the 
present action for a declaration that the deed of adoption 
is a fictitious document and sliali not affect tlieir rights 
to succeed to the estate of Ganda Bingh,. How, the 
Bistrict Judge oononrring with the trial Court holds 
that Surat SiBgh, was, never actually adopted by Ganda 
Singh, and that the alleged adoption was a mere paj)er 
transaction. The learned Judge lias, however, treated 
the deed of adoption as a deed 0! gift and has granted 
a declaratory decree in favour of Burat Singh’s right to 
succeed to the estate of Ganda Bingh/ since: the pro
perty held by the latter has not been ^ r̂oved to be 
ancestral, qua the plaintiffs.

Now* it has been repeatedly held, vide, iiiier alia  ̂Fa- 
nindra Deh v. Bajesiuar Das (1), and Lalir^ MufUdhar (2), 
that, where a deed contains a testamentary deposition 
in 'favour of a person believed to be the adopted son, 
it is a question for consideration whether on the failure, 
of adoption the gift also fails., The Court has to decide 
in each case, after considering the language of the 
document and the surrounding cirouii ŝtancesj whether 
the adoption was the reason or motive for making the
(1) (1884) I. LT iT ll Cal. 463. (P. 0.) (iHlSOO) I. L. E. 28 All. 4SS (P. C'4̂

; (3) C3 P. E. 1913.
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i m

ISHAE Sl2?GH 
V.

Surat Sixas.

g i f t  o r  b e q u e s t ,  o r  w h e t h e r  t h e  m e n t i o n  o f  t h e  d o n e e  o r  

l e g a t e e  a s  a n  a d o p t e d  s o n  w a s  m e r e l y  d e s c r i p t i v e  o f  t h e  

p e r s o n  t o  t a i e  u n d e r  t h e  g i f t  o r  b e q u e s t  a n d  h e  w a s  t o  

t a k e  t h e  p r o p e r t y  e v e n  t h o u g h  h i s  a d o p t i o n  m a y  n o t  

b e  v a l i d .  T h i s  i s  t h e  l a w  w i t h  r e s p e c t  t o  c a s e s  w h e r e  

t h e r e  i s  a n  e x p r e s s  g i f t  o r  b e q u e s t  i n  f a v o u r  o f  a n  a l l e g e d  

a d o p t e d  s o n .  T h e  i n s t r u m e n t  b e f o r e  u s ,  h o w e v e r ,  d o e s  

n o t  m e n t i o n  a n y  g i f t ,  i n t e r  vivos t o  S u r a t  S i n g h  o r  • a n y  

t e s t a m e n t a r y  . i s  p o s i t i o n  i n  h i s  f a v o m %  I t  c o n t a i n s ,  

m e r e l y  a  d e c l a r a t i o n  o f  a d o p t i o n ,  w h i c h  d e c l a r a t i o n  h a s  

b e e n  f o u n d  t o  b e  i n c o r r e c t ,  a n d  d o e s  n o t  e v e n  r e m o t e l y  

r e f e r  t o  a n y  p r o p e r t y  h e l d  b y  G a n d a  S i n g h .  W e  f a i l  t o  

u n d e r s t a n d  h o w  s u c h  a  d e e d  c a n  b e  t r e a t e d  a s  a  d e e d  

o f  g i f t :

T h e  l e a r n e d  D i s t r i c t  J u d g e  h a s  r e l i e d  u p o n  a  j u d g 

m e n t  o f  t h e  P u n j a b  C h i e f  C o u r t  i n  Sant Singh and others 
V . Sadha and others ( 1 )  w h e r e  t h e  a d o p t i o n  Avas f o u n d  

t o  h a v e  t a k e n  p l a c e ,  b u t  a c c o r d i n g  t o  t h e  c u s t o m  g o v e r n 

i n g  t h e  p a r t i e s  i t  w a s  h e l d  t o  b e  i n v a l i d .  T h e  p r o p e r t y  

a f f e c t e d  b y  t h e  a d o p t i o n  w a s ,  h o w e v e r ,  n o n - a n c e s t r a l ,  

a n d  t h e  l e a r n e d  J u d g e s  c o n s e q u e n t l y  h e l d  t h a t  a s  t h e  

a d o p t e r  w a s  e n t i t l e d  t o  t r a n s f e r  h i s  n o n - a n c e s t r a l  p r o 

p e r t y  t o  t h e  a d o p t e d  s o n  w i t h o u t  t h e  c o n s e n t  o f  h i s  

c o l l a t e r a l s ,  t h e  a d o p t i o n ,  t h o u g h  i n v a l i d  . b y  c u s t o m ,  

s h o u l d  b e  v i e w e d  a s  a  g i f t  t o  t h e  a d o p t e d  s o n  t o  t a k e

■ effect a f t e r  h i s  death. I t  i s  u n n e c e s s a r y  t o  d e c i d e  w h e t h e r  

t h e  r u l e  l a i d  d o w n  i n . t h a t  j u d g m e n t  c a n  b e  r e g a r d e d  

a s  a  c o r r e c t  e x p o s i t i o n  o f  t h e  l a w  o n  t h e  s u b j e c t  b e c a u s e  

t h e  p r e s e n t  c a s e  i s  d i s t i n g u i s h a b l e  f r o m  t h a t  c a s e .  A s  

p o i n t e d  o u t  a b o v e ,  e v e n  the faciiim o f  a d o p t i o n  h a s  n o t  

b e e n  p r o v e d  i n  t h e  c a s «  b e f o r e  u s ,  a n d  t h e r e  i s .  t h e r e 

f o r e ,  n o t h i n g  i n  t h e  d e e d  w h i c h  c o u l d  b y  a n y  s t r e t c h  

o f  r e a s o n i n g ^ b e  t r e a t e d  a s  a  g i f t  o r  a  t e s t a m e n t a r y  d i s 

p o s i t i o n  i n  f a v o u r  o f  S u r a t  S m g h .

T h e  r e s u l t  i s  t h a t  w e  a c c e p t  t h e  a p p e a l  a n d  r e v e r s i n g  

the d e c r e e  o f  t h e  D i s t r i c t  J u d g e  r e s t o r e  t h a t  o f  t h e  

Court o f  f i r s t  i n s t a n c e .  T h e  p l a i n t i f f s  s h a l l  r e c o v e r  

f r o m  S u r a t ^ S i n g h  t h e  c o s t s  i n c u r r e d  b y  t h e m  i n  t h i s  C o u r t  

s s  w e l l  a s  i n  t h e  D i s t r i c t  C o u r t ,

C. H. 0.
Appeal accepted.

(1) 63 p. B. 1915.


