354 INDIAN LAW REPORTS. [ vor. Iv

the form of judgment. which will be appropriate will
be simply to dismiss the appeal with costs, and therr
Lordships will humbly advise His Majesty accordingly.

ALMLT : Appeal dismissed.

Solicitors for Appellants : Ranken Ford and Chester.
Solicitors for Respondents : Chapman-Walker and
Shephard.
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Civil Appeal No. 2449 of 1921,

Civil Procedure Code, Act V of 1908, Order XXI, rules 58,
91, 92, 98—Whether auction purchaser who has paid the full price
and 1s dispossessed of the property by a successful claimani can
sue to recover the money.

Held, that an auction purechaser who has paid the full price
ean bring & suib o recover that money, on being dispossessed of
the property by a successtul claimant who had lodged an un-
suceessful objection under Order XXI, rule 58 of the Code of Civil

Procedure, and subsequently brought a guit and established his
right o the property.

Prasonnag Kumar v. Ibrahim Mivza (1), followed.

Ram Sarup v. Dalpat Bav (2), dissented from.

Bhagwan Das v. Allah Bakhsh (38), distinguished.

Rustomji Ardeshir Irani v. Vinayak Gangadhar Bhat (4),
Nanny Lal v. Bhagwan Das (5), and Bindeshri Prasad v. Badal
Singh (6), referred to.

Miscellaneows ap?:)eal Sfrom the order of Rai Bahadur
Lala Ganga Ram Soni, Distriet Judge, Mulian, dated
the 11th July 1921, reversing that of Mirza Nawzash Ali
Khan, Junwor Subordinate Judqe, Multam, dated -the
15th March 1921, and remanding the case.

(1) (1917) 36 Cal. L. J. 205. (4) (1910) L L. R. 35 Bom. 29,

(2) (1920) I L. R. 43 All, 60.  (5) (1916) L L. R. 39 All 114.
{3) 52 P. R. 1919, (6) (1923) 21 ALl L, J. 228, 230 (V. B.).
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Nzaz Auwi, for Appellants.
Hagreorar, for Respondents.

The judgment of the Court was delivered by—

Harrison J.—The only point which arises in thiy
-appeal is whether an auction purchaser, who has
paid the full price can bring a suit to recover that
money on being dispossessed of the property by
a successful claimant, who had lodged an uwnsuecessful
objection under rule 58 and subsequently brought a
sutb and established his right to the property. The
‘trial Court held that the suit did not lie. The learned
District Judge has held that it does. Counsel for the
appellants relies on Ram Sarup v. Dalpat Rai (1) and
an earlier ruling of the Allahabad Court, quoted therein,
Nannw Lal v. Bhagwan Das (2). He also cites Bhagwan
Das v. Allah Bakhsh (8) which is not in point as there
‘the question was of a defective and not of a wholly non-
existent title in the judgment debtor. =

Counsel for the respondents on the other hand
-quotes Prasanna Kumar v. Ibrahim Mirze (4), Rusiomji
Ardeshir Iram v. Vinayak Gangadhar Bhat (5), and Bin-

- deshri Prasad v. Badal Singh (6), more especially the por«
tion at the end of page 280. The position taken up by
Counsel for the appellants is that the proeedure laid
-down 1n rules 91, 92 and 98 of Order XX1 is exhaustive
and excludes a suit. He concedes that once the month
has expired and the sale has been confirmed, the ques-
tion cannot be re-opened under Order XXI as no appli-
cation lies under rule 91, and he contends that where-
as here an objector makes a claim under rule 58, which
iy decided against him, the sale then takes place, and
the purchaser, fortified by the failure of the unsuccess-
ful objeetion pays his money and has the sale con-
firmed, he is debarred from seeking any sort of
remedy if in a subsequent suit the same objector
succeedsin establishing his title. This view is supported
by Ram Sarup v. Dalpat Ras (1) which lays down that
the only remedy open to the auction purchaser is an
application under Order XXI and, that if in ignorance
of the true facts, he fails to make sush an applica-
tion within time he must take the consequences and the

(1)(1920) T, L. R, 43 AlL 80.  (4) (1917) 36 Cal. L. J. 20
(2) (1916) 1. L. R. 39 All, 114, (5) (1910) T. L. R. 35 Bom. 20,

(3) 52 P. R. 1919, (6) (1923) 21 AlL L. J. 228, 230 (¥. B.)
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judgment-debtor is entitled to take credit for the price
of property not belonging to him. With this view we
do not agree. We find ourselves in complete accord
with that expressed in Prasanna Kumar v. Ibrahim
Mirze (1) and the authorities there cited and we are of
opinion that the sult by the auction purchaser lies.
The suumary vemedy prescribed in Order XXT does
not exclude a guit of this nature where there has been a
eomplete failure of consideration and this more egpeciaily
where there hag been an adjudication, though not a
final adjudication, in favour of the title of the judg-
ment-debtor.

The appeal is therefors dismissed with costs.

A. R, '
Appeal dismissed.-

APPELLATE CIVIL,

Zefore Sir Shadi Lal, Clief Justice and M. Justice Lumsden,
ISHAR SINGH awp ormers (Puamvtiers) Appellasits
versus
SURAT SINGH axp awvorarr (DEFENDANTS)
Respondents.

Civil Appeal No. 2340 of 1920.

Custom—Adoption—by written deed—whether 1t can be treated
a8 a ift—where Court finds that there hus been no adoption in fact.

One G. B. exeeuted & deed of adoption i favour of defendant -
8. 8. The pleintiffs, collaterals of G. 8., brought the present suit
0 have it declered thut the deed should not affeet thelr rights
of succession to (. Ws. estate. The Distriet Judge held, con-
curring with the frial Court, that 5. 8. was never actually adopted,
but reating the deed of adoption ag & deed of gift gave a decla- -
ration in favour of 8. 5’s. right to gueeeed to the estate of G. 8.
The deed contained merely a declaration of adoption, snd made
no reference fo any property belonging fo G. 8,

Held, that when & decd confaing a testamentary disposi-

tion in favour of 2 person believed to be the adopted son, it is &

“guestion for comsiderafion whether on the failure of adoption
“the gift also fails. This is the law with respect to cases where
there is an express gith or bequest in favour of an alleged adopted.
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