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the form of jadgment. which will be appropriate will 
be simply to dismiss the appeal with costs, and their 
Lordships will humbly advise His Majesty accordingly.
A .  M .  T .  - Appeal dismissed.
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A PPELLATE  CiVIU

Before Mr, Justice Harrison and Mr. Justice Z afar A l i .

1923 ASAD ULLA.H KHAN a n d  a n o t h b e — (D e fe n d a n t s )
Appellants 

versus
KABAM CBAED a n d  WAD AY A E lM — ( P l a i n t i f f s )

Bespondents.
Civil Appeal Ho. 2449  of 1921.

Civil Procedure Code  ̂ Act V  of 1908, Order X X I ,  rules 5S, 
91, 92, 93— Whether auction purchaser loha has paid the full price 
and is dispossessed of Hu proiperiij hij a successful claimant can 
siie io recover iJie money.

Held, that an auction purchaser who has paid the fall price 
can bring a suit to recover that money, on beitig dispossessed of 
the property by a successful claimant who had lodged an ua- 
guceessM objection micler Order X X I, rule 58 of the Code of Civil 
Procedure, and subsequently brought a suit and established his 
right to the pi'operty.

Prasanna K im ar  v. Ibrahim Mirza (1), followed.
'Ram Samp v. Dalpat Bai ('3), dissented from.
Bhagwan Das v. Allah Bakhsh (3), distinguished.
Rustomji ArdesMr Irani v. Vimijah Gangadhar Bhat (4), 

Namm Lai v. Bhagwan Das (5), and Bindeshri Prasad v. Badal 
Singh (6), referred to. ••

Miscellaneous appeal from the order of Bai Bahadur 
Lai a Ganga Ram Soni, District Judge, Multan, dated 
the 11th July  1921, reversing that of Mirza Nawzash Ali 
Khan, Junior Subordinate Judge, Multan  ̂ dated the 
15th March 1921, a7%d remanding the case,

(1) (1917) 36 Gal. L. J. 205. I. ^1x735 Bom. 29. ^
(2) (1930) I. L. R. 43 All. 80. (5) (1916) L L. B, 39 All, 114.
(3) 52 P. R. 1919. (6) (1923) 21 All. L. J. 228,230 (F.B.).
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N i a 2 A l i ,  f o r  A p p e l l a n t s .

H a e g o p a l , f o r  B e s p o n d e n t ? .

T h e  j i i c l g m e n t  o i  t h e  C o u r t  w a s  d e l i v e r e d  b y —

H arrison  J . — T h e  o n l y  p o i n t  w h i c h  a r i s e s  i n  t h i s  

• a p p e a l  i s  w h e t h e r  a n  a u c t i o n  p u r c h a s e r ^  w h o  h a s  

p a i d  t h e  f n l l  p r i c e  c a n  b r i n g  a  s u i t  t o  r e c o v e r  t h a t  

m o n e y  o n  b e i n g  d i s p o s s e s s e d  o f  t h e  p r o p e r t y  b y  

a  s u c c e s s f u l  c l a i m a n t ,  w h o  h a d  l o d g e d  a n  u n s u c c e s s f u l  

o b j e c t i o n  u n d e r  r u l e  58 a n d  s u b s e q u e n t l y  b r o u g h t  a  

s u i t  a n d  e s t a b l i s h e d  h i s  r i g h t  t o  t h e  p r o p e r t y .  T h e  

t r i a l  G o u i ’ t  h e l d  t h a t  t h e  s u i t  d i d  n o t  l i e .  T h e  l e a r n e d  

D i s t r i c t  J u d g e  h a s  h e l d  t h a t  i t  d o e s .  C o u n s e l  f o r  t h e  

a p p e l l a n t s  r e l i e s  o n  Bam Samp v .  Dalpat Rai ( 1 )  a n d  

a n  e a r l i e r  r u l i n g  o f  t h e  A l l a h a b a d  C o u i ’ t ,  q u o t e d  t h e r e i n ,  

NamiuLal v .  BJiagwan Das ( 2 ) .  H e  a l s o  c i t e s  Bliagwan 
Das V .  Allah BakhsJi ( 3 )  w h i c h  i s  n o t  i n  p o i n t  a s  t h e r e  

t h e  q u e s t i o n  w a s  o f  a  d e f e c t i v e  a n d  n o t  o f  a  w h o l l y  n o n 

e x i s t e n t  t i t l e  i n  t h e  j u d g m e n t  d e b t o r .

C o u n s e l  f o r  t h e  r e s p o n d e n t s  o n  t h e  o t h e r  h a n d

• q u o t e s  Pr as anna Kumar v .  Ibrahim Mirm  ( 4 ) ,  Busiomji 
Ardeshir Irani v .  Vinaijak Gangadhar Bhat (5), a n d  Bin- 

. desjiri Prasad v .  Badal Singh ( 6 ) ,  m o r e  e s p ' f e c i a l l y  t h e  p o r *  

t i o n  a t  t h e  e n d  o f  p a g e  2 3 0 .  T h e  p o s i t i o n  t a k e n  u p  b y  

C o u n s e l  f o r  t h e  a p p e l l a n t s  i s  t h a t  t h e  p r o c e d u r e  l a i d  

d o w n  i n  r u l e s  9 1 ,  9 2  a n d  9 8  o f  O r d e r  X X I  i s  e x h a u s t i v e  

a n d  e x c l u d e s  a  s u i t .  H e  c o n c e d e s  t h a t  o n c e  t h e  m o n t h  

h a s  e x p i r e d  a n d  t h e  s a l e  h a s  b e e n  c o n f i r m e d ,  t h e  q u e s 

t i o n  c a n n o t  b e  r e - o p e n e d  u n d e r  O r d e r  X X I a s  n o  a p p l i 

c a t i o n  l i e s  u n d e r  r u l e  9 1 ,  a n d  h e  c o n t e n d s  t h a t  w h e r e 

a s  h e r e  a n  o b j e c t o r  m a k e s  a  c l a i m  u n d e r  r u l e  58, w h i c h  

i s  d e c i d e d  a g a i n s t  h i m ,  t h e  s a l e  t h e n  t a k e s  p l a c e ,  a n d  

t h e  p u r c h a s e r ,  f o r t i f i e d  b y  t h e  f a i l u r e  o f  t h e  u n s u c c e s s 

f u l  o b j e c t i o n  p a y s  h i s  m o n e y  a n d  h a s  t h e  s a l e  c o n 

f i r m e d ,  h e  i s  d e b a r r e d  f r o m  s e e k i n g  a n y  s o r t  o f  

r e m e d y  i f  i n  a  s u b s e q u e n t  s u i t  t h e  s a m e  o b j e c t o r  

s u c c e e d s ® i n  e s t a b l i s h i n g  h i s  t i t l e .  T h i s  v i e w  i s  s u p p o r t e d  

b y  Bam Samp v .  Dalpat Bai ( 1 )  w h i c h  l a y s  d o w n  t h a t  

t h e  o n l y  r e m e d y  o p e n  t o  t h e  a u c t i o n  p u r c h a s e r  i s  a n  

a p p l i c a t i o n  u n d e r  O r d e r  X X I a n d ,  t h a t  i f  i n  i g n o r a n c e  

o f  t h e  t r u e  f a c t s ,  h e  f a i l s  t o  m a k e  s u c h  a n  a p p l i c a 

t i o n  w i t h i n  t i m e  h e  m u s t  t a k e  t h e  c o n s e q u e n c e s  a n d  t h e

(1) (1920) I. L. E , 4.3 AU. 6 0 / (4) (1917) 36 Oâ l. L. J. 205.
(2) (1916) I. L. R. 39 All. 114 (5) (1910) I. L. B. 35 Bom. 29.
(3) 52 P. R. 1919. (6) (1923) 21 AU. L. J. 228, 230 (S’. B.)

Asad’ Ullah
Khah

K a iu m  C h a o ,

1923



May 9,

j iidgiaeiit-clebtor is entitled to take credit for the price 
of property not belonging to him. With this view Ave 
do not agree. We find ourselves in complete accord 
with that expressed in Prasanna Kumar v. Ihrdhim 
Mirm (1) and the authorities there cited and vv̂e are of 
opinion that the suit by the auction purchaser lies. 
The summary remedy prescribed in Order XXI does 
not exclude a suit, of this nature ivhere there has been a 
complete failure of consideration and this more especially 
Vviiere there has been an adjudication, though not a 
final adjudication  ̂ in favour of the title of the judg- 
ment-debtor.

The appeal is therefore dismissed ‘with costs«
A. B.

Ajpjpeal dismissed^
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, APPELL&.TE CI¥ILs , 

i ’fifore Sir Shadi h al. Chief Justice and U r. Justice Liimsclen,,

19as ISHAB and otheus (Plaintots) Appellants
" versus

SUB AT SINGH and another (Dependants) 
Eespondents.

Civil Appeal No. 2 3 4 0  of 1920.

Custom—Adovtion—hy loritten deedr—ivliather it can he irecded 
as a gift—icJiere Court finds that them has heen no adoption in fact.

One G. S. executed a deed of adoxition in, fayoiir of defendant 
S. S. The plciintili's, collatera,]s of G. S., brought the present suit 
to htwe ii; declftred that the deed should not tiiffect their rights 
of siicmsion to G. B’s. estate. The District Judge held, con
curring with the trial Gotirt, that S. S. was never actually adopted; 
but treating the deed of adoption as a deed of gift gave a decla
ration, in favonr of S, S’s. right to succeed to the; est̂ fte of G. S. 
The deed contained merely a declaration oi adoption, and made 
no reference to any property belonging to G. S.

Eekl that v,'ben a deed contains a testamentary disposi” 
tion in favour of a person believed to be the adopted son, it is a 
question for consideration whether on the failure of adoption 

" the gift also fails. This is the law with respect to cages" w1;ier# 
there'is an express gilt or bequest in favour of an alleged adopted- 

s o n .

(1) (1917) 38 Cal L. J. 205.  ̂ '


