
party wlio clisptited tlie widow’s  ̂rigbt to^obfcam a 
p a r t i t i o n  to p r o v e  that s u c h  right d i d  not e x i s t .  T h a t  

mins i n  t h e  presen t c a s e  h a s  i : i o t  b e e n  d i s c h a r g e d .

M o r e o v e r ,  Mussammat B h o l i ’s  r i g h t  t o  a  p a r t i t i o n  

i s  c l e a r  f r o m  t h e  Biwaj4~am i n  w h i c h  i t  i s  s t a t e d  ( p a g e  

5 1  o f  t h e  p a p e r  b o o k )  t h a t  a n y  o n e  o f  t h e  p e r s o n s  

u p o n  w h o m  t h e  e s t a t e  d e v o l v e s ,  i r r e s p e c t i v e  o f  t h e  s e x  

o f  s u c h  p e r s o n ,  o r  o f  t h e  r e l a t i o n s h i p  i n  w h i c h  s u c h  p e r 

s o n  s t o o d  t o  t h e  d e c e a s e d ,  c a n  c l a i m  a  p a r t i t i o n  a s  a  

m a t t e r  o f  r i g h t .

T h e  s u i t  h a s  b e e n  r i g h t l y  d i s m i s s e d  a n d  w e  d i s m i s s  

t h e  a p p e a l  w i t h  c o s t s .

O .E .O .
Appeal dismissed.
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, a p p e l l a t e  c i v i l .

Before Bit Madi Lai, Chief Jmiice and Mr. Justice Lumden> *

R A M  S A E A N  D A S  (Plaintiff) A p p e l l a i i t  

M U L A  (Defendant) E e s p o i i d e n t .

Civil Appeal No. 2 2 8 4  of 1920.

Bede^nption o f Mortgages {Punjab) Ac% I I  o/ 1913— o/  
Bevenue Officer that mortgagor can redeem on 'payment o f Bs, 400 
--'m it Inj mortgagee fo r  decimation that Bs. 1,886 is the proper 
G}iafge mtJw itnd-~^wh&thef law of Limitation or Order I I ,  m le  
I  of M b GoAe of Giml Procedure, A d  V  of 1908, applies to such 

' diem interest.

B mortgaged eertain lands to B. S. D. in 18&7 for Es. 400. 
AcGQi’diiig to the deed interest was to be paid for 6 years at the 
rate of Es. 1-8-0 per oenL per mensem. After the expiry of 
6 year  ̂the land, if not redeemed, was to be considered sold to the 
mortgagee. On the 18tli January 1905, the conditional’ sale 
elaiiye was oxpimged by tiie Deputy Commissioner imder sec
tion 9 (3) of the Punjab Alienation of Land Act, X II I  of ylSOO. 
On the 12th of January 1910, the mortgagee brought a. suit for 
l^ossession aAd obtained; a decree on the 16th I ’e.brua^ lSlO, 
'dn_the ^Ist o ! August W12, a deed of lease was executed nndei? 
wMeh the mortgagor became a  tenant of the Kfioj^gagee o h  ^



yearly rent of Bs. 72. After B.’s death bis son applied for re-
demption iiB<Jer the Eedemption o! Mortgages Act, II of 1918, and _____
OB 19tb. Janiiary 1918 the Reyenue Officer passed an or<Jerin his g^BAN Bae
feyoTir for redemptioH on, payment of a sum of Bs. 400. On
2#h  March 19.19, B . S. :I).. instituted the present suit, for a do- MuiiL
claration,that the charge on the land was Eg. 1,886,.and that he
was entitled to retain possession until that sum was paid.

that the position of-a. mortgagee in such a suit is not 
that of an ordinary plaintiff, but is more analogous to that 
of a defendant, and therefore the question of limitation do^ 
not arise, and,the. pro visions o l  Order II, rule 2 of the - Code of 
Ciyil Procednre,,are inapphcahle.

Held further^ that there was an implied oovenant to pay 
-interest iUp to the date of redemption.

Motan Mai v> MukammadrBaMsJi (1), refened to.

Second appeal jrom the decree of J .  Ooldsiream,
Esquire, District Judge, Delhi, dated the IMh August
1 9 2 0 ,  affirming that of K h w a j a  Aldus Barmd, Stib- 
ordinate Judge, ^nd Glass, Delhi, dated the 2Sth January 
12^0i and dismissing the claim,

jAdAN Matb, tot A p p e l l a n t .

D e v i  D a y a l  a n d  K  0 .  M e h r a  f o r  E e s p o n d e n t .

T h e  j t t c i g w n t ;  o i ; t h e  . O c w i # / w a s  d e l i v e r e d  i

B u m s d e n  J . — O n  t t i e  2 6 ' t h  J a n u a t y  1 6 9 7  o n e  B h o l a ,  

a  Tat, m o r t g a g e d  c e r t a i n  l a n d s  t o  t h e  p r e s e n t  a p p e l 

l a n t  f o r  B s .  4 0 0 .  A c c o r d i n g  t o  t h e  t e r n a s  o i  t h e  d e e d  

i n t e r e s t  w a s  t o  b e  p a i d  f o r  6  y e a r s  a t  t h e - r a t e  o f  E s .  1 - 8 - 0  

p&r cent per mmsem, A i t e r  t h e  e x p i r y  o f ' t h i s  p e r i o d  t h e  

* i a n d ,  l f '  ^  t o  b e  G o n s i d e r e d  s o l d  t o  t h e

m o r t g a g e e ^  t h e ' l ^  t h e  r i g h t  d u r i n g  t h e  s u b s i s 

t e n c e  o l  t i i e  m o r t g a g e  t o  a s s u m e  p o s s e s s i o n  s h o u l d ' t h e  

i n t e r a s t i n o t  b e  p a i d .  O n  t h e  1 8 t h  J a n u a r y  1%^, t h e  

c o n d i t i o n a l  s a l e  c l a u s e  w a s  e s i p u n g e d  b y  t h e  D e p u t y  

G o m m B s i t > n e r a c t i n g  u n d e r  s e c t i o n  9  ( 2 )  o f  A a t  X I I I  o f  

1 9 0 0 .  O n  t h e  1 2 t h  J a n u a r y  1 9 1 0 ,  t h e  m o r t g a g e e  b r o u g h t  

a ' ,  S t t i t  : l o E  : p o s s e 8 s i p n  a n d  o b t a i n e d  a  d e c r e e  o n  t h e  1 6 t b  

I ’ e b r u a r y  1 § 1 0 .  O n  t h e  2 1 s t  A u g u s t  1 9 1 2 ,  a  d e e d  o f  

l e a s e  w a 9  e x e c u t e d  u n d e r  w h i c h  t h e  m o r t g a g o r  

b e c a m e  a - t e n a n t  o f  t h e ' l a n d  o n  a i y e a r l y  r e n t  o f  R s .  7 2 .

I n  i i a t . d e e d  t h e  m o r t g a g o r  a d m i t t e d  t h a t  t h e .  c h a r g e  

'̂ 0-̂  i h e - t o d »  w  , . t | j a t ,

' E '  L , - ....... ......... ..........................
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1923 principal sum advanced on th© basis of the mortgage
- —  pins 18 years’ interest. After Bhola^s deaths ■ his son.

B am Sabjln D as t h e  p r e s e n t  r e s p o n d e n t ,  applied f o r  redemption under 
Act I I  o f  1918, and the Eevenne Officer o n  t h e  19th J a n n -  

Mui/a . a r y  1 9 1 8  p a s s e d  a n  o r d e r  i n  h i s  favour o n  p a y m e n t

of a snm of Es. 400. On the 24th March 1919, 
the mortgagee brought a suit nnder Aet II of ■ 
1 9 1 3  for a  d e c l a r a t i o n  t h a t  t h e  c h a r g e  o n  t h e  l a n d  

w a s  E s .  l j S 8 6 ,  a n d  t h a t  h e  was e n t i t l e d  t o  r e t a i n  

p o s s e s s i o n  until t h a t  s n m  w ^ a s  p a i d .  T h e  t r i a l  Court 
d i s m i s s e d  t h e  s u i t  h o l d i n g  t h a t  the c l a i m  w a s  t i m e - b a r r e d ,  

a n d  t h a t  i n  a n y  c a s e  Rs. 1 , 8 8 6  o o u l d  not b e  due a s  there 
w a s  n o  s t i p u l a t i o n  i n  t h e  m o r t g a g e  d e e d  t h a t  a n y  i n 

t e r e s t  w a s  p a y a b l e  a f t e r  t h e  expiry o f  t h e  6  y e a r s ’  t e r m .  

O n  a p p e a l  t h e  District"'J u d g e  c o n f i r m e d  t h e ^  d e c r e e  o f  

t h e  t r i a l  C o u r t ,  a d d i n g  t h a t  t h e  s u i t  c o u l d  n o t  lie under 
t h e  p r o v i s i o n s  o f  O r d e r  I I ,  r u l e  2 , C i v i l  P r o c e d u r e  C o d e .  

D i s s a t i s f i e d  w i t h  b o t h  t h e s e  d e c r e e s  t h e  m o r t g a g e e  h a s  

c o m e  t o  t h i s  C o u r t  o n  s e c o n d  a p p e a l .

I t  a p p e a r s  t o  u s  t h a t  b o t h  C o u r t s  h a v e  failed t o  a p -  

p r e a i a t e  t h e  r e a l  p o s i t i o n  o f  a  m o r t g a g e e  i n  s u c h  s u i t s .  

T h a t  p o s i t i o n  i s  n o t  t h a t  o f  a n  o r d i n a r y  plaintiff but iS* 
m o r e  a n a l o g o u s  t o  t h a t  o f  a  d e f e n d a n t .  T h e  m o r t g a g e e  

w a s  i n  p o s s e s s i o n  o f  t h e  l a n d  a n d  h a d  t h e  R e v e n u e  

a u t h o r i t i e s  n o t  i n t e r v e n e d ,  i t  w o u l d  h a v e  b e e n  t h e  b u s i 

n e s s  o f  t h e  m o r t g a g o r  t o  bring a s u i t  f o r  p o s s e s s i o n  

b y  r e d e m p t i o n .  T h e  s u m m a r y  p r o c e e d i n g s  t a k e n  b y  

t h e  E e v e n u e  a u t h o r i t i e s  c a n n o t  a f f e c t  ^ t h e  r i g h t s  o f  t h e  

p a r t i e s  a n d  t h e  p r ^ e n t  s u i t  I s  t h u s  v i r t u a l l y  a  d e f e n c e  

a g a i n s t  a n  o r d e r  d i v e s t i n g  t h e  m o r t g a g e e  o f  p o s s e s s i o n  

b e f o r e  p a y m e n t  o f  t h e  f u l l  s u m  d u e .  I n  s u c h  c i r c u m s t a n c e s  

q u e s t i o n  o f  l i m i t a t i o n  d o e s  n o t  a r i s e  a n d  t h e  p r o v i  

g i o n s  o f  O r d e r  I I j  r u l e  2 ,  a r e  i n a p p l i c a b l e .

I t  s e e m s  d o u b t f u l ,  w h e t h e r  i n  a n y  c a s e  t h e s e  l a t t e r  

p r o v i s i o n s  w o u l d  h a v e  b a r r e d  t h e  s u i t .  U n d e r  t h e  t e r m s  

o f  t h e  d e e d  t h e  m o r t g a g e e ^ i n  1 9 1 0  h a d  t h e  o p t i o n  o f  s u i n g  

f o r  p o s s e s s i o n  o r  c l a i m i n g l t h e  m o n e y  d u e ,  H e  c o u l d  n o t  

h a v e  a s k e d  f o r  b o t h  r e m e d i e s ,  a n d  i t  w a s  o p e n  t o  h i m  t o  

s e l e c t  t h e  o n e  h e  p r e f e r r e d .  I n  t h i s  c o n n e c t i o n  t h e  

p r i n c i p l e s  l a i d  d o w n  i n  t h e  P u l l  B e n c h  r u l i n g  o f  t h i s  

C o u r t  Pamssliafi l)as v .  FaUria ( 1 )  a r e  i n  p o i n t .

" W e  a r e  s a t i s f i e d  t h a t  t h e  s u m  o f  E s .  1 , 8 8 6  i s  a  v a l i d  

o h a r g e  o n  t h e  l a n d .  I t  I s  t r u e  t h a t  t h e  m o r t g a g e  d e e d  

' W P s o j  1 . 1^. 4 i f 7  " ■'
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does DOt expressly proYicle lor the payment of interest 1923 
after the expiry of the six years’ term. In tlie Beach •
niliBg piiblisliecl in Motmi M ai v. Muhammad BaMisIi EamSaeanDas 
(1) the principles applicable in suoh cases were clearly 
set forth. In that authority LeEossignols J., expressed Mula
the opinion that in the case ol mortgages comprising 
a stipulation of conditional sale, a covenant to pay 
vost'diem  interest up to the date of redemption must 
be implied unless there are very strong reasons to the 
contrary. Jn the present case not only are no reasons 
to the contrary apparent but there is the significant fact 
that, when the registered deed of lease was executed 
in 1912, the mortgagor admitted that the burden on the 
land amounted to Es. 1,S36. Tins admission affords strong 
proof that there was an implied agreement to pay in
terest after the expiry of six years ’ term, should the 
mortgagee decide not to enforce his rights o! foreclosure.

It, follows from these findings that the appeal 
liTiist be accepted and the plaintiff granted a decree to the 

, effect that he is entitled to retain possession ô  the land un
til he is paid a sum of Rs. 1,336 less any payments already 
made in accordance with the order o f  the Collector. The 
plaintiff-appellant is also entitled to meme profits from 
the date of the Collector’s order and these mesne profits 
will be fixed at Es. 72 par am um  the amQimt payable 
under the terms of. the lease. The decree will carry 
costs throughout.

. ■ A. B.  ' '

Appeal accepted,.

VOL,. lY  ]  liA E O E E  S B B IE S .

(1) (1922) I. L. R. 3 Lah. 200 (F. B.}.
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