
a p p e l l a t e  CI¥IL.

344 mMAB  LAW SBPOUT. [  VOL. IV.

Before Mr. Jmtiae Martinean and Mr. JnBiiGe M oti Sagar.̂ ĵ

JQ23 G-HANSHAM (Plaintiff) Appellant
__ 9m u $

May 2, B A M JI L A L  a n b  o t h e r s  (B js fb n b a n ts)

EespondentB.
civil Appeal No, 241 of 1918.

Gmtom— widow— fight to demand partition— Punjab Land 
B m n u e Act, X V I I  oj 1887, seeliow 111— ÂMrf o f Mauza Piilirawas, 
T a h s i l  Bewan— Disinet Gurgaon— Eiwaj-i-am.

fl®M, that a widow has a statutory right to demand partition.
Mussammat Bhag Bhari v .  Waisir Khan ( 1 )  a n d  Sant Singh 

V. Hai:Basau^Kauf (2), followed.
AMul Qadif v. Msi. Bahia (3), disapproved.

Held, further that the Miwaj-i-am o ! the Gurgaon Bistxiqt 
was in favour of the widow's right ol partition, wad the onus 
of proving that such a right did not exist in the present case was 
on the plaintiff who disputed the widow’s right to obtain partition 
and that he had failed to discharge that onus.

[ I f  First appeal from the decree of Sheikh Nazir Ahmad, 
Assistant Golhctor̂  1st Grade, with powers of a Munsif  ̂
1st Glasst Gurgaon, dated the 29l/i October 1917, dismiss 
sing the suit,

Shamaiq Ohand, for Appellant,
: ' Gt. ̂ 0 . Harang, for Bespondents.

''Pl^e judgme ît oi t h e  Goiirt was delivered by—
Mabtsnhau J. — On, the death of Tula Bam 

in 1891 his land was mutated in equal shares in 
faTour of the plaintiff and defendants Nos, 3 and 4 ,
. -who were the sons of Tula Bam by'hfe wife, Mmsamnmt 
Bajo, and Khem Bam, defendant No. 1 , and Yad Bam, 
who were stated to be his sons by another wife* M  
0(mmat LdL In 1917, Khem Bam and Yad Band’s 
widow, Mussammat Bholi, applied for partition of their 
shares, and this has given rise to the pr^ent suity in

<l) fGRII.19lS, V  ^ l2 ) (1922) 71 lid im  Oaa®s 28̂
<3) 4 P. R. (Bet.) 1917.
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w h i c i i  t l i e  p l a i n t i f f  c o n t e n d s  t h a t  K h e m  E a r n  w a s  n o t  

t h e  s o n  o f  T u l a  R a m ,  a n d  i s ,  t h e r e f o r e ,  n o t  e n t i t l e d  

t o  a  s h a r e ,  a n d  d i s p u t e s  t h e  r i g h t  o f  Mussammat B h o l i  

t o ^  h a v e  h e r  s h a r e  ^ p a r t i t i o n e d .  T h e  s u i t  h a s  b e e n  d i s ­

m i s s e d  a n d  t h e  p l a i n t i f f  a p p e a l s .

T h e  p l a i n t i f f  h a s  p r o d u c e d  t h r e e  w i t n e s s e s  o f  a n  

o r d i n a r y  t y p e ,  - w h o  s a y  t h a t  K h e m  R a m  i s  t h e  s o n  

o f  o n e  S i t a .  O n  t h e  o t h e r  h a n d ,  K h e m  R a m  h i m s e l f  

h a s  d e p o s e d  t h a t  h e  i s  t h e  s o n  o f  T u l a  R a m ,  t o  w h o m  

h e  s a y s  h i s  m o t h e r ,  MussamrnatL&li, w a s  m a r r i e d  a n d  h e  

i s  c o r r o b o r a t e d  b y  o t h e r  w i t n e s s e s .  A l t h o u g h  t h e  p l a i n t i f f  

w a s  n o t  p r e s e n t  a t  t h e  t i m e  o f  t h e  m u t a t i o n  i n  1 8 9 1 ,  

h i s  b r o t h e r s ,  M a n g a l  S i n g h  a n d  N e t  R a m ,  d e f e n d a n t s  

8  a n d  4 ,  w e r e  p r e s e n t  a n d  a d m i t t e d  K h e m  R a m  t o  b e  

T u l a  R a m ’ s  s o n ,  a n d  f r o m  t h a t  t i m e  n o  o b j e c t i o n  w a s  

e v e r  t a k e n  b y  t h e  p l a i n t i f f  t o  K h e m  R a m ’ s  s u c c e e d i n g  

t o  a  s h a r e  i n  T u l a  R a m ’ s  p r o p e r t y  u n t i l  K h e m  R a m  

a n d  Mussammat B h o l i  a p p l i e d  f o r  p a r t i t i o n  i n  1 9 1 7 .  

H a d  K h e m  R a m  n o t  b e e n  a  s o n  o f  T u l a  R a m ,  t h e  

p l a i n t i f f  w o u l d  n o t  h a v e  k e p t  s i l e n t  a n d  a l l o w e d  K h e m  

E a r n  t o  r e m a i n  i n  p o s s e s s i o n  f o r  s o  m a n y  y e a r s .  T h e  

p l a i n t i f f  s a y s  h e  p a r t i t i o n e d  t h e  p r o p e r t y  w i t h  d e f e n d a n t s  

N o s .  3  a n d  4  a n d  Mussammat B h o l i  a b o u t  f i v e  y e a r s  

b e f o r e  s u i t ,  a n d  h a s  b e e n  i n  p o s s e s s i o n  o f  o n e - f o u r t h  o f  

t h e  l a n d  e v e r  s i n c e ,  b u t  w e  a g r e e  w i t h  t h e  l o w e r  C o u r t  

t h a t  h e  h a s  f a i l e d  t o  p r o v e  t h i s  a l l e g a t i o n .  T h e  ■ l o w e r  

C o u r t  i s  r i g h t  i n  f i n d i n g  t h a t  K h e m  R a m  i s  t h e  l e g i t i ­

m a t e  s o n  o f  T u l a  R a m .

T h e  s e c o n d  q u e s t i o n  r e l a t e s  t o  Mussammat B h o l i ’ s  

r i g h t  t o  a  p a r t i t i o n .  T h e  i s s ^ e  f r a m e d  w a s  w h e t h e r  s h e  

w a s  n o t  e n t i t l e d  t o  a p p l y  f o r  p a r t i t i o n ,  a l t h o u g h  t h e  

r e a l  q u e s t i o n  i s  a s  t o  h e r  r i g h t  t o  o b t a i n  a  p a r t i t i o n .  

T h e  l o w e r  C o u r t  h a s  h e l d ,  f o l l o w i n g  Ahdul Qadir v .  

M u s s a m m a t  Balia ( 1 ) ,  t h a t  s h e  h a s  n o  r i g h t  t o  o b t a i n  

a  p a r t i t i o n  e x c e p t  u n d e r  a  d e c r e e  o f  a  c i v i l  C o u r t ,  b u t  

w e  d o  n o t  a g r e e  w i t h  t h i s  v i e w .  I t  h a s  b e e n  h e l d  i n  

M u s s a m m a t  Bhag Bhari v .  Wazir Khan ( 2 )  t h a t  a  

w i d o w  o f  a  d e c e a s e d  c o - s h a r e r  h a s  a  s t a t u t o r y  

r i g h t  t o  d e m a n d  p a r t i t i o n ,  a n d  i n  Sant Singh. 
v .  M u s s a m m a t  Basant Earn' ( 8 )  t h a t  r u l i n g  w a s  

f o l l o w e d  a n d  i t  w a s  h e l d  t h a t  t h e  oms  w a s  u p o n  t h e

"(I) 4.P.R. (Re%>19lJr (2) 7€ P.
(3) (1822) 71 la^aa ^8.
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Ghansham  

R a m j i  L a l .



party wlio clisptited tlie widow’s  ̂rigbt to^obfcam a 
p a r t i t i o n  to p r o v e  that s u c h  right d i d  not e x i s t .  T h a t  

mins i n  t h e  presen t c a s e  h a s  i : i o t  b e e n  d i s c h a r g e d .

M o r e o v e r ,  Mussammat B h o l i ’s  r i g h t  t o  a  p a r t i t i o n  

i s  c l e a r  f r o m  t h e  Biwaj4~am i n  w h i c h  i t  i s  s t a t e d  ( p a g e  

5 1  o f  t h e  p a p e r  b o o k )  t h a t  a n y  o n e  o f  t h e  p e r s o n s  

u p o n  w h o m  t h e  e s t a t e  d e v o l v e s ,  i r r e s p e c t i v e  o f  t h e  s e x  

o f  s u c h  p e r s o n ,  o r  o f  t h e  r e l a t i o n s h i p  i n  w h i c h  s u c h  p e r ­

s o n  s t o o d  t o  t h e  d e c e a s e d ,  c a n  c l a i m  a  p a r t i t i o n  a s  a  

m a t t e r  o f  r i g h t .

T h e  s u i t  h a s  b e e n  r i g h t l y  d i s m i s s e d  a n d  w e  d i s m i s s  

t h e  a p p e a l  w i t h  c o s t s .

O .E .O .
Appeal dismissed.

8 4 8  IW BIAK I.AW  BBPOBTS, [  T O Ij» i f .

, a p p e l l a t e  c i v i l .

Before Bit Madi Lai, Chief Jmiice and Mr. Justice Lumden> *

R A M  S A E A N  D A S  (Plaintiff) A p p e l l a i i t  

M U L A  (Defendant) E e s p o i i d e n t .

Civil Appeal No. 2 2 8 4  of 1920.

Bede^nption o f Mortgages {Punjab) Ac% I I  o/ 1913— o/  
Bevenue Officer that mortgagor can redeem on 'payment o f Bs, 400 
--'m it Inj mortgagee fo r  decimation that Bs. 1,886 is the proper 
G}iafge mtJw itnd-~^wh&thef law of Limitation or Order I I ,  m le  
I  of M b GoAe of Giml Procedure, A d  V  of 1908, applies to such 

' diem interest.

B mortgaged eertain lands to B. S. D. in 18&7 for Es. 400. 
AcGQi’diiig to the deed interest was to be paid for 6 years at the 
rate of Es. 1-8-0 per oenL per mensem. After the expiry of 
6 year  ̂the land, if not redeemed, was to be considered sold to the 
mortgagee. On the 18tli January 1905, the conditional’ sale 
elaiiye was oxpimged by tiie Deputy Commissioner imder sec­
tion 9 (3) of the Punjab Alienation of Land Act, X II I  of ylSOO. 
On the 12th of January 1910, the mortgagee brought a. suit for 
l^ossession aAd obtained; a decree on the 16th I ’e.brua^ lSlO, 
'dn_the ^Ist o ! August W12, a deed of lease was executed nndei? 
wMeh the mortgagor became a  tenant of the Kfioj^gagee o h  ^


