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Civil Appeal No, 2131 of 1913.

Hindu Law— Widow—gift oj one-fourth of her deceased hut- 
hand's estate to a charitable institution—without mention that it i&̂ 
for the spiritual welfare of her husband—whether valid— Q u a e r e ^ .  

what constitutes a “ moderate ” portion of the estate ?  ,

HeM, that a giit by a Hindu widow of a moderate portioiiJ 
o l  iter deceased liusband’s estate can only be valid if it is ex­
pressly made for tlie spiritual welfare of the deciUised. An a ct : 
supposed to conduce to the spiritual benefit of the widow is not 
jieeessarily an act supposed to conduce to the spiritual benefife.. 

. of the husband.
Sham Dai v. Birhhadra Prasad (1), and Sardar Singh v* 

Kunj Bihari Lai (2), followed, also Puran Devi v. Jai Nara/irt. 
(B), and The Collector of Masidipatam v. Cavaly Vencaia Narraina-- 
pah (i).

Held consequentlŷ  that although the gift by the widow in thi»: 
case was admittedly mado for a pious and charitable purpose -̂ 
%pfoTed of by the religion it was not binding on the re»
version«>r as it was Eot made for the spiritual welfare of her 
deceased husband.

Kdd also, that it is doubtful whether one-fourth of the estate 
can be called a “  moderate ”  portion of the husband’s estate.

Sardar Singh y, "Biiijfhari La v. Gopi-
Sahu {5), w.dKhuhLal Sin0i^. Ajodhya Misser {&}, referred to; 
also Mctmchundef Surwidh Y. Gufiga Govitid Bunhoojiah (7), referredl, 
to in the Tagore Law Lectures of 1879, at page 807.

Second appeal from the decree o /  R ai B ahadur M isra 
Jwdla SaJiaif District Judge, Ludhiana, dxted the 2 8 A

1 9 1 9 ,  reversing that of I / a l a  Chuni Lai, Senior Suh"
S) (lSt;i) 8 Moo. I. A. 629” ^

S  i S  T t' I L E. 37 Cal. 620.
(3) (1882) I. L. R, 4 AU. 482. (6) (1915) I. L E. 43 Cal. 574, 685 .̂

(7) (18?6) 4 S a  Bep. 147,



ordina^ Judge, Ludhiana, dated the 2U t November 191K 1921
m d  dismissing the plaintiffs’ sid t — »»

J .  G .  S b i h i ,  l o r  A p p e l l a n t .  M b s ^  l i f i

G. 0. NarahGj for Tek  Chand  ̂for Eespondei^ts.

J f o e b e  J.-—Tiie^ mail) questiori for our consider- 
ation is whether a gift made by a H indu  widow to a 
charitable institution of a portion of hex deceased lius- 
baiid’s estate is valid as agaiast the reversioners.

5’he gift admittedly amounts to  a little more thac 
one-fonrth of the whole estate of the deceased, and it 1b 
admittedly made for a charitable purpose^

The Court of first instance in a very clear and well- 
reasoned judgment held the gift to be invalid for two 
reasons. Firstly, because it was not made for the spirit­
ual benefit of the deceased husband but for her own good, 
and, secondly, because it  comprised too large a portion 
of the entire estate.

The first appellate Court reversed this decision ? 
holding that as the widow had done a virtuous act accord" 
in gtoh erp erson a lnotion s,.';, ^

: there was : nothing iiiy tte' law fe starnd in her way^
proTifled it is asceitaanecf that she has noi bahaved reeklessiy 
and has gifted a reasonable, portion of her husband’a estate.’’ ■

Mr. Jai Gopal Sethi for the appellant contends 
that a gift by  a Eindu  widow of a poriiion of her deceased, 
husband’s estate is o n l y  valid in law  if it is made—

(1) for necessity r  :
(*2) for the purpose of defraying the expeoses o f 

the obsequial rites, etc., of the deceased;
(8) for recognised charitable purposes for the- 

spiritual benefit of the deceased, and then 
only if it comprises a small portion of his*

'estate.-
Iii the first two cases the entire estate m ay be alien­

ated if only b y  so doinsr the necessarv funds can be ob - 
;Jained.,; ' ■ ■

Dr. Gokal Chand 3S[arang for the respondents on  
the other hand advances the bold proposition that any
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1 0 2 8  g i i ;  b y  a  w i d o w  f o r  a  p i o u s  p u r p o s e ,  r e c o g t i i ^ e d  a s  s u c k

—  b y  Eirdn  L a w ,  i s  v a l i d  e v e n  t h o u g h  a d m i t t e d l y  m a d ©  

Mmmi L a i  f o r  t h e  w i d o w ’ s  o w n  s p i r i t u a l  b e n e f i t  a l o n e .  H e  a r g u e s  

_  T k  ^  h a v i n g  r e g a r d  t o  th  ̂Eindu v i e w  o f  t h e

r e j a t i o n s h i p  o f  h u s b a n d  a n d  w i f e ,  m u s t  n e c e s s a r i l y  

J  d e c e a s e d  h u s b a n d ’ s  s p i r i t u a l  b e n e f i t .  H e

a g r e e s ,  h o w e v e r ,  t h a t  o n l y  a  r e a s o n a b l e  p o r t i o n  o f  t h e  

d e c e a s e d ’ s  e s t a t e  c a n  b e  a l i e n a t e d  f o r  t h i s  p u r p o s e ,

T h e  p o w e r  o f  a  Hindti w i d o w  t o  a l i e n a t e  f o r  n e c e s ­

s i t y ,  w h e t h e r  t h e  n e c e s s i t y  b e  h e r  o w n  o r  t o  d e f r a y  t h e  

o b s e q u i a l  e x p e n s e s  a r i s i n g  o u t  o f  h e r  h u s b a n d ’ s  d e a t h ,  

n e e d  n o t  b e  c o n s i d e r e d  h e r e .  I t  i s  t r u e  t h a t  t n e  w i d o w  

p l e a d e d  n e c e s s i t y  i n  h e r  a n s w e r  t o  t h e  p l a i n t  b u t  f c h a t  

p l e a  i s  n o t  r e l i e d  u p o n .

T h e  o n l y  q u e s t i o n s  w e  n e e d  c o n s i d e r  a r e  t —

( 1 )  C a n  t h e  p r o p o r t i o n  o f  t h e  e s t s a t e  a l i e n a t e d ,  viis,̂  
o n e - f o u r t i i  o f  t h e  w h o l e ,  b e  h e l d  t o  b e  j u s t i f i a b l e  ?

( 2 )  W a s  i t  a l i e n a t e d  f o r  t h e  s p i r i t u a l  b e n e f i t  o f  t h e  

d e c e a s e d  h u s b a n d  ?

( S )  I s  t h e  a l i e n a t i o n  v a l i d  i f  m a d e  f o r  t h e  s p i r i t u a l  

w e l f a r e  o f  t h e  a l i e n o r  a l o n e  ?

T h e  f i r s t  q u e s t i o n ,  t h o u g h  i t  h a s  a r i s e n  i n  t h e  C Q ^ i ' t Q  

o f  a r g u m e n t ,  h a s  n o t  b e e n  p r e s s e d  u p o n  u s .  I n  f a c t  

c o u n s e l  o n  b o t h  s i d e s  s e e m  t o  h a v e  a s s u m e d  t h a t  i f  t h e  

g i f t  i s  v a l i d  i n  l a w  i n  o t h e r  r e s p e c t s ,  i t  c a n n o f c  b e  d e e m e d  

t o  b e  e x c e s s i v e  i n  p r o p o r t i o n  t o  t h e  e s t a t e *  T h i s  v i e w  

a p p e a r s  t o  m e  t o  b e  v e r y  d o u b t f u l .  T h e  a u t h o r i t i e s  

O H  t h e  p o i n t  a r e  a l l  a g r e e d  i n  h o l d i n g  t h a t  a  g i f t  o f  a  

m o d e r a t e  p o r t i o n  o f  t h e  p r o p e r t y  o n l y  i s  v a l i d .  T h e  

d i f f i . e u l t y  l i e s  i n  t h e  p r a c t i c a l  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e .  

H o w  i s  a  C o u r t  t o  d e c i d e  w h a t  i s  a  m o d e r a t e  p o r t i o n  ?  

I n  t h e  c a s e  o f  Bam Chander Surmah v .  Ganga Govind 
Bunhoojiah {1), r e f e r r e d  t o  i n  t h e  T a g o r e  L a i W  L e c t u r e s  

o i l 8 7 9 ,  a t  p a g e  8 0 7 ,  t h e  Pandits g a v e  i t  a s  t h e i r  o p i n i o n  

t h a t  t h e  w i d o w  h a s  t h e  p o w e r  o f  a l i e n a t i n g  f r o m  o n e  t o  

f s t h  o f  h e r  h u s b a n d ’ s  p r o p e r t y  f o r  t h e  b e n e f i t  o f  

h i s  s o u l ,  ”  b u t  I  c a n  f i n d  n o  c a s e  i n  w h i c h  a s  l a r g e  a  

p o r t i o n  a s  i ^ t h s  h a s  b e e n  h e l d  v a l i d  i n  t h i s  r e s p e c t .  

I t ^ i s  t r u e  t h a t  i n  Ghuraman Baku v .  Gopi Baku ( 2 )  c i t e d  

y ^ h  a p p r o v a l  i n  i P m d  Lai Singh v. Ajodhya Misser ( 3 ) ,

{1} (1826) 4 Sel. Eep. 147. (2) (1909) L L. R. 5*7 Oal. 1.
LL. B. 43 Cal. 574,585.
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t h e  C o u r t  h e l d  t h a t  b e t w e e n  1 t h  a n d  | r d  o f  m  e s -  1 9 2 S

t a t e  w a s  a  r e a s o n a b l e  a m o n n t  t o  e x p e n d  o n  t h e  o c c a s i o n  

o f  a  d a u g h t e r ’ s  Gowna c e r e m o n y ^  b u t  t h e  p r i n c i p l e g  M u N S H i  I k i i  

n p o n  w h i c h  t h a t  c a s e  w a s  d e c i d e d  c a n  h a r d l y  b e  h e l d  „  

t o  b e  e x a c t l y  a n a l o g o u s  t o  t h o s e  u n d e r  c o p s i d e r a t i o n  ^Jmu
h e r e .  - ‘

In  Sardar Singh Y .E u n j Behari Lal (1) which cam e 
b e f o r e  t h e  P r i v y  C o u n c i l  i n  J u n e  o f  l a s t  year, M r .  A m eer 
A H  w h o  d e l i v e r e d  t h e  j u d g m e n t  o f  t h e  B o a r d  says a s  

follow s

“ I n  t h e i r  L o r d s h i p s ’  o p i n i o n  t h e  Bindu L a w  r e c o g n i z e s  t h e  

v a l i d i t y  o f  t h e  d e d i c a t i o n  o r  a l i e n a t i o n  o f  a  s m a l l  f r a c t i o n  o f  t h e  

p r o p e r t y  b y  a  Ei7iAw temB,h ioi t h e  c o n t i n u o u s - b e n e f i t  o f  the 
s o u l  o f  t h e  d e c e a s e d  o w n e r .  I t  i s  d e a r  i n  t h i s  c a s e  t h a t  t h e  a c t  

w h i c h  t h e  Bam d i d  w a s  f u l l y  i n  a c c o r d a n c e  w i t h  Hindu r e l i g i o n s  

s e n t i m e n t  a n d  r e l i g i o u s  b e l i e f ,  a n d  w a s  n o t ,  t h e r e f o r e ,  i n  e x c e s s  

o f  h e r  p o w e r s ,  h a v i n g  r e g a r d  t o  t h e  f a c t  t h a t  t h e  d e d i c a t i o n  r e ­

l a t e d  t o  o n e - s e v e n t y  f i f t h  o f  t h e  p r o p e r t y ,  a n d  w a s  m a d e  s p e c i a l l y  

f o r  t h e  c r e a t i o n  o f  a  p e r m a n e n t  b e n e f i t / ’

T h e  a u t h o r i t i e s  a s  I  h a v e  a l r e a d y  o b s e r v e d  a l l  a r e  

a g r r e e d  t h a t  a  g i f t  o f  a  m o d e r a t e  p o r t i o n  ” ,  o r  a  * *  s m a l l  

p o r t i o n  ” v m a y  b e  v a l i d  w h e n  m a d e  f o r  t h e  h u s b a n d ’ s  s p i r i t ­

u a l  b e n e f i t ,  b u t  t h e  d i f f i c u l t y  i s  t o  f i x  t h e  l i m i t  a t  w h i c h  

t h e  p o r t i o n  g i f t e d  c e a s e s  t o  b e  m o d e r a t e  o r  s m a l l .  I t  

m u s t ,  o f  c o u r s e ,  d e p e n d  l a r g e l y  u p o n  t h e  f a c t s  o f  e a c h  

p a t t i c i i l a r  M  I  v e r y  m u c h  d o u b t  i f  a n y  C o u r t  

c o u l d  r e a s o n a b l y h o l d  t h a t  a  g i f t  a m o u n t i n g  t o  i t h  o f  a n  

i n h e r i t a n c e  c o u l d  b e  f a i r l y  r e g a r d e d  a s  a  s M l l  f r a c t i o n  

o f  t h e  p r o p e r t y  A s  w e  d o  n o t  i n t e n d  t o  d e c i d e  t h e  

p r e s e n t  c a s e  o n  t h e  q u e s t i o n  o f  t h e  v a l i d i t y  o f  t h e  a f f i o t i n t  

0f  t h e  a l i e n a t i o n ,  I  n e e d  n o t  d i s c u s s  t h i s  a s p e c t  o f  t h e  

c a s e  f u r t h e r .  I  h a v e  o n l y  d w e l t  o n  i t -  t o  t h e  e x t e n t  I 
h a v e  d o n e ,  s o  f e a t  i t  m a y  n o t  b e  s a i d  t h a t  t h i s  C o u r t  h a a  

' A c q u i e s c e d  i n  t h e - v i e w  t h a t  a n  J t h  o f  a n

i n h e r i t a n c e  i s  v a l i d  s o  f a r  a s  quantum i s  c o n c e r n e d .

T h e  s e c o n d  q u e s t i o n  i s  l a r g e l y  o n e  o f  f a c t .  The 
O o u r t  o f  f i r s t  i n s t a n c e  h a s  d e c i d e d  i t  i n  f a v o u r  o f  t h e  

a p p e l l a n t ,  h o l d m g  t h a t  t h e  g i f t  w a s  n o t  m a d e  f o r  t h e  

s p i r i t u a l  b e n e f i t  o f  t h e  h u s b a n d ,  w h o  h a d  a t  t h e  t i m e  o f

a l i e n a t i o n  b e e n  d e ^ d  l o ' r  n e a r l y  e l e v e n  y e a r s ,  b u t  

f ® r  t h e  a l i e n o r ’ s  o w n  g o o d .

(1) (18'22) L L. E. 44 ADj a03 (P. C.)
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1 9 2 S  I s  o a y  o p i n i o n  t h i s  f i n d i n g  i s  w h o l l y  i a  a c c o r d a n c e

w i t h  t h e  f a c t s  o f  t h i s  c a s e .

T h e  d e e d  o f  g i f t  i t s e H  n o w h e r e  s u g g e s t s  t h a t  i t s  

Md Bmh D e v i .  i s  i d  a n y  w a y  r e f e r a b l e  t o  t h e  s p i r i t u a l  b e n e f i f c s

;  ’  ______ _ o f  t h e  h u s h a n d .  I t  i n  f a c t  l e h u t s  s u c h  a  s u g g e s t i o n .

* © B D E  J .  T h e  d o n o r  d e c l a r e s  t h a t  t h e  p r o p e r t y  i n  q u e s t i o n  i s

o w n e d  a n d  p o s s e s s e d  b y  h e r s e l f  a b s o l u t e l y  a n d  s h e  r e c i t e s  

t h a t  t h e  d o n e e s  h a v e  b e e n  d e c l a r e d  a b s o l u t e  o w n e r s  

o t  t h e  g i f t e d  p r o p e r t y  l i k e  m y s e l f . ”

I n  h e r  a n s w e r  t o  t h e  p l a i n t  s h e  m a k e s  t h e  c a s e  t h a t  

t h e  a l i e n a t i o n s  i n  q u e s t i o n  w e r e  f o r  c o n s i d e r a t i o n  a n d  

l a w f u l  n e c e s s i t y ,  a n d  f u r t h e r  p l e a d s  t h a t  t h e  l a n d  i n  

q u e s t i o n  a n d  t h e  h o u s e s  a r e  n o t  a n c e s t r a l  b u t  w e r e  i n  

f a c t  p u r c h a s e d  b y  t h e  f a t h e r - i n - l a w ,  G o b i n d  E a r n .  

I t  m u s t  b e  c o n c e d e d ,  h o w e v e r ,  t h a t  t h e r e  w e r e  o t h e r  

a l i e n a t i o n s  r e f e r r e d  t o  i n  t h e  p l a i n t  i n  a d d i t i o n  t o  t h e  

o n e  i n  q u e s t i o n ,  a n d  m o r e o v e r  a  l i t i g a n t  i n  t h i s  c o u n t r y  

s h o u l d  n o f e  b e  t o o  s t r i c t l y  b o u n d  b y  p l e a d i n g s ,  b u t  t h g  

f a c t  r e m a i n s  t h a t  i n  h e r  f e a l  d e f e n c e  t h e  c a s e  n o w  m a d e ,  

n a m e l y ,  t h a t  t h e  a l i e n a t i o n  w a s  f o r  h e r  h u s b a n d ’ s  

s p i r i t u a l  b e n e f i t j  i s  n o w h e r e  e v e n  s u g g e s t e d .

I n  t h e  d e f e n c e  t o  t h e  a m e n d e d  p l a i n t ,  i t  i s  t r u e  t h a t  

s h e  d o e s  s u g g e s t  t h i s  p l e a ,  b u t  i n  h e r  s t a t e m e n t  i n  C o u r t ,  

m a d e  o n  t h e  2 5 t h  J u n e  1 9 1 8 ,  s h e  d e f i n i t e l y  d e c l a r e s  t h a t  

h e r  t w o  s o n s ,  o n e  o f  w h o m  d i e d  a t  t h e  a g e  o f  1 4  a n d  t h e  

o t h e r  a t  t h e  a g e  o f  1 1  y e a r s ,  t o l d  h e r  t h a t  t h e  p r o p e r t y  

• s h o u l d  b e  g i v e n  i n  c h a r i t y  a n d  d i r e c t e d  t h a t  i t  b e  g i v e n  

i n  t h e n a m e o f  t h e  Granth Sahib,'*
I n  a  f u r t h e r  s t a t e m e n t  m a d e  o n  t h e  M t h  o f  A u g u s t  

r e c o n s i d e r e d  h e r  p o s i t i o n  a n d  e x ^

I m i  ̂ T believe in Gmnth SaTiih, My
husband g&ye me iiistriiotioiia to give the land and the site i n  

■eliaTity. He was not a SsM, This house, ie ., stable, is haimted. 
My sons used to say that I  shouia get the land' an i the site entered 
m papers in the name of the Fujari of the Granth SahihJ*

I ’ h i s  i s  t h e  f i r s t  t i m e  s h e  m a k e s  a n y  s u g g e s t i o n  t h a t  

t h d  g i £ t  i s  i n  a n y  w a y  r e f e r a b l e  t o  h e r  h u s b a n d ,  a n d  I  

h a v e  n o  d o u b t  t h a t  t h e  i m p r o v e m e n t  i n  h e r  s t a t e m e n t  

m  d u e  t o  t h e  p r o g r e s s i v e  l e g a l  e n l i g h t e n m e n t  w h i c h  s h a  

r e c e i v e d  i n  t h e  c o u r s e  o f  t h e  s u i t .  : '  ^
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T h e  l o w e r  a p p e l l a t e  C o u r t ’ s  v i e w  t i i a t  h e r  p r e s e n t  1928
conteDtion that the gift was intended to spiritually —
benefit her husband “  can verj well be i n f e r r e d  from the 
virtuous way in w h i c h  she has made use o f  this portion 

•of her husband’s estate ” is in m y opinion inconsistent Shiv Devi,
with the facts and unsound in law.

•TOJj. I f  ]  , LAHOBE SEBIES. 341  ^

I  a m  q u i t e  s a t i s f i e d  t h a f c  u n t i l  t h e  p r e s e n t  s u i t  w a s  

i n s t i t u t e d ,  i t  h a d  n e v e r  e v e n  o c c u r r e d  t o  t h e  w i d o w  t o  

c o n s i d e r  w h e t h e r  o r  n o t  t h e  g i f t  m i g h t  p r o m o t e  h e r  

d e a d  h u s b a n d ’ s  s p i r i t u a l  w e l f a r e *

I t  r e m a i n s  t o  b e  c o n s i d e r e d  w h e t h e r  s u c h  a  g i f t ,  

w h i c h  i s  a d m i t t e d l y  f o r  a  p i o u s  a n d  c h a r i t a b l e  p u r p o s e  

a p p r o v e d  o f  b y  t h e  H i n d u  r e l i g i o n ,  i s  v a l i d  m e r e l y  f o r  

t h a t  r e a s o n .  D r .  N a r a n g  i n  h i s  a b l e  a r g u m e n t  h a s  r e l i e d  

s t r o n g l y  u p o n  c e r t a i n  o b s e r v a t i o n s  i n  t h e  j u d g m e n t  i n  

Khub Lai Singh v .  Ajodya Missar ( 1 )  w h i c h  u n d o u b t e d l y  

f a v o u r  h i s  c o n t e n t i o n  t h a t  i f  a  g i f t  i s  o f  a  r e c o ^ i z e d  

; ; ) i o u s  n a t u r e >  i t  m u s t  b e  d e e m e d  t o  a c c r u e  t o  t h e  s p i r i t u a l  

b e n e f i t  o f  t h e  d e p a r t e d  h u s b a n d .  T h i s  v i e w ,  h o w e v e r ,  

a a s  b e e n  e x p r e s s l y  d i s s e n t e d  f r o m  i n  v e r y  r e c e n t  c a s e  o n  

t h e  s u b j e c t ,  Sham Dai v .  Birbhadm Trasad ( 3 ) .  T h a t  

c a s e  n o t  o n l y  b e a r s  a  c l o s e  r e s e m b l a n c e  t o  t h e  p r e s e n t  

o n e  o n  t h e  f a c t s ,  b u t  t h e  v e r y  p r o p o s i t i o n  a S J Y a n c e d  b y '  

B r .  N a r a n g  w a s  d i s c u s s e d  i n  t h e  c o u i s e  o f  t h e  j u d g m e n t  

w h e r e  t h e  l e a t n e d  J u d g e s  e x p r e s s e d  t h e m s e l v e s  a s  f o l -  

, - - . l o w s ; —

“  We are not, however, in accord with the view pressed 
by the learned comisel for Sham Dei that an aet supposed to 
■conduce to the spiritual benefit of the widow is necessarily an

■ acfc sapposed to ednduce to the spiritiial benefit of the husband. 
This propositiofi. appears to have been looked at not with dis­
favour by the learned Judges who decided Kkub Lai Smgh r  ̂
Apdhya Misser (1). We should not go so far as to say that they 

-aeoepted it. Whateyer be its application to persons govemed 
by the Daydbhaga law, it would not appear to be a doctrine ap- 
pHoable to persons governed by the Miiakshara law. It is obvious 
that an act done by a widow supposed to oondiice to the spiritual

• benefit of her husband would confer spiritual benefit on herself, 
but the converge does not appear to follow. An act done by the 
widow supposed to conduce to the spiritual benefit of herself would 
not confer spiritual bei.dfit on her husband. In any circura-

- stances we should have been precluded from accepting this vieWy- 
in  fe.ce of the decision in Puran Devi v. Jai Narain (3).
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jooQ . "  ^hd deeision in Khuh Lai Singh v. Ajodhya Misser (1>
wî s recently discussed by  ̂ Bench of this Courfi in Kunj Bdhafi. 
Lai Y. Laltu Singh (2). That Bench derived similar assistance 
to the assistance which wa have derived from the exposition
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' . M i r a f f l i '  I j a b

o! the Iw  therein
“  Ihe conclusion at which we arrive is this, that unless i% 

Wsmm  J, can be established that the alienation in question was for the 
performance of religious acts which w'ere supposed (in this case 
intended) to be ior the spiritual benefit of Bal Kishen, the alie­
nation cannot operate to the prejudice of the reversioners, even 
if the portion of the property alienated be not excessive.”

T h i s  j u d g m e n t  w h i c h  i s  i n  a g r e e m e n t  w i t h  t h e  v i e w s  

e x p r e s s e d  i n  t h e  P r i v y  C o t i n c i l  d e c i s i o n  a l r e a d y  r e f e r r e d  

t o  f i n a l l y  d i s p o s e s  o f  t h e  l a s t  a r g u m e n t  o f  the r e s p o n d e n t .

I  h a v e  n o  d o u b t  t h a t  i t  m u s t  n o w  b e  h e l d  t o  b e  t h e  l a v r  

t h a t  a  g i f t  b y  a  H i n d u  w i d o w  o f  a  m o d e r a t e  p o r t i o n  o f '  

h e r  d e c e a s e d  h u s B a n d ’ s  e s t a t e  c a n  o n l y  h e  v a l i d  i f  i t  i s  

e x p r ^ s l y  m a d e  t o r  t h e  s p i r i t u a l  w e l f a r e  o f  t h e  d e c e a s e d ;  

A  g i f t  h o w e v e r  p i o u s  o r  m e r i t o r i o u s  c a n n o t  h e  e n f o r c e d  

a g a i n s t  t h e  r e v e r s i o n e r s  r a i l e s s  i t  i s  p r o v e d  t o  b e  m a d a  

w i t h  t h a t  o b j e c t  a n d  u n l ^ s  t h a t  p u r p o s e  i s  d e e m e d  

b y  t h e  H i n d u  r e l i g i o n  t o  b e  M f i l l e d  b y  t h e  c h a r a c t e r  

o f  t h e  g i f t  i n  q u e s t i o n .

F o r  t h e s e  r e a s o n s  I  t h i n k  t h e  a p p e a l  s n c c e e d ^ .  

T h e  r e s u l t  i s  t h a t  t h e  d e c r e e  o f  t h e  l o w e r  A p p e l l a t e -  

C o u r t  m u s t  b e  s e t  a s i d e ,  a n d  t h a t  o f  t h e  C o u r t  o f  f i r s t  

i n s t a n c e  r ^ t o r e d ,  t h e  a p p e l l a i i t  t o  h a v e  h i s  c o s t a  

t h r o u g h o u t .

'  Abdul Eaoof J . - — I  e n t i r e l y  a g r e e *  T h e  j u d g m e n t -  

o f  m y  l e a r n e d  c o l l e a g u e  i s  s o  f u l l  a n d  e x h a u s t i v e  t h a t  

I  h a v e  v e r y  l i t t l e  t o  a d d  t o  i t *  T h e  r u l e  e n u n c i a t e d  i n  

t h e  j u d g m e n t  w a s  c l e a r l y  a n d  a u t h o r i t a t i v e l y  s t a t e d  s o  

f a r  b a c k  a s  t h e  y e a r  1 8 8 5 1 ^  i n  t h e  d e c i s i o n  o f  a  B i v i s i o n  

B s n c H  o f  t h e  M a h a h a d  t h e  c a s e  o f  P u r a n .

D & v i  Y .  J a i  N a r m n  ( S ) ^  l l r .  J n s t i c e  T y r r e l l ,  w h o  d e l i v e r e d " ;  

t i i e  j u d g m e n t ,  f o U o w i n g  t h e  d e c i s i o n  i n  t h e  c a s e  o f  T h e  

GoUector of MasMipatam v. Cmaly F e n c a t o  Nmai/n^ak.
( 4 ) ,  m a d e  t h e  f o l l o w i n g  o b s e r v a t i o n  : —

The point is now covered b y  authority that acts oi alienih- 
tion calculated to be o l  religious benefit and efi&caoy to  the 

or to any persons other than the deceased owner, will n ot

(1) 374. (3) (188^L L. R. 4, AU. 482,483.
(2) (m S) L R. 41AU. 130. (4) (1861) 8 Moo. I  A. fi29.



justify an alienation of any part of the property in the hand's 1923
of the widow. It has been justly pleaded in the second and —  
third grounds of appeal that there is nothing on the record, suffi- Munshi L il
cient to show, nor other good reason for believing, that the gift ??.
of the house in suit, made some sixteen months after the death Mst. Shiv Devi.
of Earn Kishen, without any reference to him or his fnneral —^
celebrations, and gpeoifieally declared to be‘ Bishenpit, or to AbduIi Rag op J.
the hononr of Yishnu * was a gift made to benefit Ram Kishen
in his after-state ; and was not, on the contrary, as indeed from
the terms of the deed of gift in this case it plainly appears to be,
an offering by the widow to a favoured idol for her own special
credit and spiritual advantagt;.”

E v e r y  w o r d  o f  t h i s  o b s e f V a t i o B  i s  p e c t i l i a r l y  a p p l i e a b i e  

t o  t h e  f a c t s  o f  t h i s  c a s e .  H e r e  t o o  i n  t h e  d e e d  o f  g i f t

n o  m e n t i o n  k  m a d e  o f  t h e  n a m e  o f  t h e  h u s b a n d ,  

n o r  i s  i t  s t a t e d  t h a t  t h e  g i f t  i s  m a d e  f o r  h i s  s p i r i t u a l  

b e n e f i t .  S i m i l a r l y  t h e  g i f t  i n  t h f e  c a s e  w a s  a l s o  m a d e  

a f t e r  a  v e r y  l o n g  t i m e ,  n a m e l y ,  1 4  y e a r s  a f t e r  t h e  d e a t h  

o f  t h e  h n s b a n d .  A n o t h e r  s i g n i f i c a n t  f a c t  i s  t h a t ,  w h i l e  

t h e  h n s h a n d  . - w a s  a n  \ 4 r ? / a  Samajist, t h e  g i f t  h a d  b e e n  

m̂ atde to Eukas. T h e  r o l e  l a i d  d o w n  i n  t h e  A l l a h a b a d  

c a s e  h a s  b e e n  f i r m l y  e s t a b l i s h e d  b y  t h e  l a t e r  d e c i s i o n s  o f  

t h e  H i g h  C o u r t s  i n  t h i s  c o u n t r y  a s  w e l  a s  b y  t h e  

d e c i s i o n s  o f  t h e i r  L o r d s h i p s  o f  t h ^  P r i v y  O o i m e i l i  t o  w h i e i a  

m y  l e a r n e d  c o l l e a g u e  h a s  r e f e r r e d  m  h i s  j u d g m e n t . .  I  

a c c o r d i n g l y  c o n c u r  i n  t h e  o r d e r  m a d e  b y  my l e a r n e d  c o l ­

l e a g u e .

a n .  0 .
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