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The judgment of the Court was delivered by—

Manenveav J.~The 'Q“i':u)}_}@l‘uy in dispute m the
present case was also the subject matter of a prevm
suit which was brought by three barbers of Lahowe o
behalf of the barber communify for the e;ectmemt
of Shiv Charan, who was the manager of the property.
Bhiv Charen died during the pendency of that suit, and
his minor sons snd widow were brought on the recczd
@8 his 1epresenta,m*£sa, The first Court decided that case
in the plaintiffs’ favour, but on appeal the Divisional
Judge, Mr. Agnew, on the 18th February 1914, dismissed
_the suit, holding that the property was wakf, that Shiv
Charsn was a constructive trustee, and that under
sestion 92 of the Civil Procedure Gode, the suit was not
maintainable without the permission of the Collector.
The persons who had brought that suit and ons other
then applied fo the Collector for permission to bring a
guit, but they subsequently withdrew the application. .

. {3y (1908) L. L. R. 33 Cul. 789, 808,
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In tho present case the defendants are tha same
srsong wha wers implealed a3 Shiv Charan’s represen-
iabives in the previons caie, bub th plaintif i3 one
Rhawani Gir, why alleges that after thy death of Shiv
Charan he was appointel by ths brothorhind of ths
barberz of Lahora as Mubyaf of ths institubions to whish
the property i3 attashal, $hb hs G entitled fo prisession
of tha proparby, and thali ths dafsaiants ave tres rasers.

The Subordinate Julge byt hald that the plaintiff,
belng a nomines of ths barber ermmaiby, ean have
no greater rights thiy the commniby itself oa whdse
behalt tha form suib was broughi, anl thiat ay the
formeor suib was eaatinusl agalast tha pressatb defealants
after Shiv Charan’s death, anl it hal beaa almibted in
the applisation to ths Collestor that ths defeadants
were Pujaris, and respisseatabives of Shiv. Charaa,
the plaintiff cannot now treab tham a3 treipassers.
He has azeording'y dismisssl ths 3uib a3 baiag, like the
forma: 01, nob mninfainable withrab thy Collesbor’s
permission. Tha plaiabiff hv appealel and tha appaal
must succeed,

_,Jho plaiatif b for tha parpose of pro-
teoting the isbovesss o, bub in order o enforas
13 0w Tight a3 & rastes, a1l a sait of thig

nature dosy not fall within th> pucview of sestion 92
of the Civil Prasslurs Cole, a1 waihold by Woodroffa J.
in Buire: Das Mukin v. Ohosai Lal Johurry(l), whare
the learned Judge sail +—

¥Inmy opinion thy prasaub sa't, go fur a3 i6 s brought b;"
the plainbiffs in thoir individes! eapsoiby a3 trasbecs bo enfores
fheir individua! claim bo b> suah frathses of tho fowmple in suit,
is not within ths seop> of ths geetion, The pablic may ba in-
barested in sesing thab their allagad appoinbees have the ad-
minisbrabion of thig frust, bal this vight of the public and of the
plainbiffs, qud mamburs of that publie, iz nob the sam> ag the
right of tha plainbiffs considored nob a3 momhrs of tho publie
bub a3 frasbees sning to enforey thair owa pimonsl right of
managimant.” -

Further, it is admitted that section 92 of ] the Givﬂ
Procedure Code does not apply to a suit brought against
trespassers, as the plaintiff alleges the defendants to be,

(1) (1908) I L, R, 33 %44, 733, 3.3,
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and we sannot agree with the lower Court that the plain.
tiff is in any way precluded from suing them as tres-
passers. In the first place, hie was not a piaintifi in the
former suit, nor did he join in making the application
to the Coﬁeetm ‘and m the rseeond ma@e thﬂ meae.lt

ag the Ieo’aﬁ 1emeaenmtwea of Shiv Ghama and m}i in
their pemonad capacities.

bfe. Agaew's julgmaab is no bar to the pxeaedb suib,
& 1& we ol thst the suit i3 nob oae to whish zestion 93
of the Civil Proselure Code applies. We et@uOLLhﬂﬁ"&Y
aceopb the appaal, seb aside the deeres of the lower Court,
and remand the case to that Court uader O:sder Xfﬂ,
rule 23, Civil Pmaei are Jole, for desision oa the moariis.
Tha Courh -*'" paid on the mamorandus of appaal  will
be rafundel ans i 3 thar costs will b2 eosts in tha ease,

A, N, G, < Appaal asseplad, cass
FEHVANL wﬁva
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Bufore Mo Jasiicz 4114 Bavyf asl Mo Justize Canplall.

RAM NARAIN awp MOTI SINGH (Pusintires) 1028
Appellants, —
Dersus Marss 10.

Mst, HAR NARINJAN KAUR AND OTHERS
(Derenpayvzs) Respondents.

Civil Appeal Nu. 892 of 1918.

Custom—Succession—Sodhi family of Anandpur, Tahsil Una,
Distriot  Hoshinrpur—whether widow of o deceased proprietor is
entitled to maintenance only—Special family. custom-——mcessm‘y
proof of —Hindu Lsuw.

Held, £hat ths onus probandi lies hoavily upon a party seibing

-up_s spacial family custom which is opposed to bobh Hindu Law-

~ aad ganaral agricultural castom and he mush prove by eclear and
WAXRDIGU YL ovidouss tha' guch opsbom i angient, invariable

-aad 4 ;ﬁmte.



