
a p p e l l a n t  s h o u l d  b e  allowed a rednetioa o f  t l i e  t o t a l  

amotmt c l a i m e d  a s  items 1  a n d  5  m c a s e  the remainder 
o f  t h e  d e c r e e  i s  upheld. We, t h e r e f o i ’ o j  dismiss t h e  appeal 
• w i t h  c o s t s  e x c e p t  in so far a s  to reduce t h e  total a m o u n t  

by Es. 1,58740-8,
In this case a final decree had been given on the 

e x p i r y  c l t h e  p e r i o d  o f  g r a c e  allowed a n d  a i i i r t h e r

interval c ! over three years and ten months hag 
ekpged* The question^ therefore^ does not arise of 
any further action being taken before eseciition is 
sought.

A . B ,

Appeal dismissed.
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APPELLATE CIWIL.

Before M r. J h s U g g  SmU-SmitJi and M r. Jm tice FJorde^

GHULAM MUSTAFA AND OTHEES (Defbhdants) 
A p p e l l a n t s ,

[w fs w '

GHULAM HABI and othebs {Pi/Aintifes) ,, 
Eespondents,

civil Appeal No. if 12 of 1919.

Gml'Pro'ced%fe'€ode^ A ct F  o f  1908, Order S X I I I^  m h  3—- 
Compromise im lin g  m tli other immoveable frop eriy  hesides that in  
suit—proper pTOcedure— icheiher the compro'mise is  admissiUe in  
emdence, hfAng tmregisiereis w hen the Court 1ms not tecorded ii  
nor passed a decree in  accordmiee t}i&fewith~~-lndian Eegistratim  
A d , X V I  o /1908, section 17 (1) (b) and (2) (•yi), and sedion  49<. "

In  1909 th,e present regpondents bmngM a suit for 'pmmBion 
of OGxtaan land, ^lae parties' arrived , at a coiiipromise da tbe 
9tli February 1910, -wliiGh declared tho 'sbares ol tii©'parties in  S 
Tillages. The compromise was made ia ■ writing, aad, tendered to 

, the Conrt which held that as the suit was in regpeet of diie ■village. 
•032iy, and the comproiwse: pai^ies.iii'

: ;five villages, a decree eoitld »Qt Ijs'pa^sed in aoeordance m tli tbs 
.terms of the eomproiadse, and'ordered^ '̂^f-that the;record

i m

Marek U :
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1«S ease be coiisignetl to ike Becord room aceording to the comiDro» 
mise.”  T.he agreement itself was not recorded ; nor was a 
decree passed in accordanoe therewith. The present snit 
■was brought to enforce the terms of the compromise in respect 
of part of the land thereby agreed to be allocated to the- 
plaintilf-respondents. Ihe defendant-appellants contended that 
the doeument could not be received in evidence as it had 
not been registered.

BeU, that the procedure adopted by the Court in the 1909 
Btiifc was wrong. Under Order X X III , rule 3, of the Code o f  
Civil Procedure, the Court should have recorded the whole o f  
the comproiaise and then passed a decree in accordance with so 
much of the compromise as related to the subject-matter of the 
suit,

Hemanta Kumari Bebi v. Midmpiir Zamindari Company (1); 
followed.

Held also, that if this had been done the respondents could 
have put the document of compromise in evidence in the present 
Btdt without having it registered. Such of its terms as were 
embodied in the decree woiidd have been binding upon the parties 
as res judicata, and the order of the Court incorporating the torms 
not contained in the decree itself would have been judicial 
evidence available to  the respondents that the appellants had 
agreed in those terms to the partition of the lands which were 
outside the scope of that suit*

Pm m l Anee v. LaMisJmii Anee (2)s followed.

Held, hoimver, that in tne present case as the compromise
had not been recorded by the Court in a decree or order, the ex
ception provided in snb-Section 2 (tii) of section 17 of the,' Eegis-  ̂
tration Act in respect of “  any decree or order of a Court was not 
applicable, and the deed of compromise being unregistered 
was consequently inadmissible in evidence,

Man CkanS. r .  MaffM3Iai (3), and IChair-uI-Nisa 
■All (4)  ̂ distingmshed.

Second Apj)Bat Jfom tliB deeree of M. H. Harrison  ̂
Esquire, Distnct J^ge, Sialho%̂  dated the MJi .Maroh 
1919, affirming that oj Bala Devi , Dial Dhawan  ̂ Sub
ordinate Jtidgê  2nd ClassySialk)ts dated the 17tJi Decemhar 

decreeing the plaintiffs\ claim,.
Aziz Ahmad and Muhammad Eafi, for,Appellants*

,: ZAfBULLA K han  ̂ foi Eespondents*

■ a y  f 1919) t  B. 46X  A. m ,  m s (F. 0.). . . (3) R  „R. m
{2} |18^) I^'B. gfi'.L. A, 101,106. (P. C.) ■ ' ' ' ( 4 ) >P.'K, i m .
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T h e  j i i d g m s n t  o f  t h e  C o a r f e  w a . ^  d e l i v e r e d  b y —  1 9 ‘2 8

F fo rb b  J— The m a i n  q u e s t i o n  i n  t h i s  a p p e a l  i s  Geola.m
w h e t h e r  a eertaiii document, d a t e d  t h e  9 t h  I ’ebruary M o s t a f a  ’

1910  ̂ is admiBsible in evidence in a suit brought to 
■enforce its termSj in Bpite of the fact that it has not been Gsulak NABi« 
registered in accordance with the ]3̂ ’ovi^ioii^ of section 
1 7  ( 1 )  (b) of t h e  I n d i a n  Registration Act of 1 9 0 8 .

T h e  f a c t s j  o u t  o f  w h i c h  t h e  a p p e a l  h a s  a r i s e n j  a r e  

B h o r t l j  a s  f o l l o w s : — I n  1 9 0 9  t h e  r e s p o n d e n t , b r o u g h t  a  

s u i t  f o r  p o 3h i e . ^ s ^ i o n  o f  c e r t a i n  l a n d B .  I n  t h e  c o u r s e  o f  

t h e  p r o c e e d i n g s  t h e  p a r t i e . s  c a m e  t o  a n  a g r e e m e n t ,  a n d  

t h e  s u i t  w a s  c o m p r o m i s e d  u p o n  t e r m s  w h i c h  w e r e  

r e d u c e d  t o  w r i t i n g  a n d  s i g n e d  b y  a l l  t h e  p a r t i e s  t o  t h e  

s u i t  e x c e p t  o n e  f o r  w h o m  o n e  o f  t h e  s i g n a t o r i e s  a p p e a r s  

t o  h a v e  a c t e d .  T h e  i n a t e r i . a l x ^ a r t s  o f  t h i s  d o c u m e c t  a r e  

a s  f o l l o w s

“  In the case iiot,ed above tlie plaintiff adult for liimrielf and as 
guardian (toali-sarpamst) of the minors, G-hiilam Jilaiii, Mu
hammad Shafi and Maaaffar Khan on out) side, and the 
defendants! on the other, have entered into a mataal compromise 
to the follom ng effect;—

According to the conditions hiid down in the deed of parti
tion, dated the lOfch January 1898, we have agreed to  partition the 
lands, situate in the villages of Ghanan Nagar, Ainowali, Eaya 
Goraya, Mirak Pur and Bhoja Dhandsa (as noted in the.‘̂ aid deed) 
in the following shares.

Eahim Bakhsh, son of Ghulam Muhammad, 
and Jalal-ud-Din, son of Bahim Bakhsli , .  * |i’d share 

“  Ghulam Nabi; adult, and Ghulam Jilani,
Muhammad Shafi and Muzaffar Khan, 
minors, sons of Inayat Uilah, plaintiffs . .  |rd share 

Ilahi Bakhsh, {i5on of Ghulam Muhammad,
defendant . .  |rd share.

“  Thus each of us shall be owner of §rd share in all the villages 
above mentioned. From today we have made a settlement in 
respect of the mortgage-money, paid by any co-sharer on behalf 
of the others for redemption of land orin  respect o f the payment 
•of debt made by any of them. Nothing now remains due by  any 
party to  the other. have entered into this compromise with 
the above-mentioned oonditioas.

“  We have produced this deed of compromise for being accept* 
e d .  JaIal»ud“DiUj defendant, i s  not present. Defendant No. 1  

is  responsible for him.
f f  B a t e d  t h e  9 t h  F e b r u a r y  1 9 1 0  "



266 INDIAN LAW EEPOETS. V O L .IT

1923

G hulam
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Qhclah N abi.

This document was tendered to tlie Court for the- 
p u r p o s e  o f  being r e c o r d e d  u n d e r  t h e  p r o v i s i o n s  of Order 
X X I I I .  rule 3 ,  of t h e  C o d e  o f  Civil P r o c e d u r e .  T h e  C o u r t ^ .  

h o w e v e r ,  seemed t o  t h i n k  t h a t  i t  c o u l d  n o t  r e c o r d  t h e  

a g r e e m e n t  embodied i n  t h i s  d o c u m e n t ]  as it i n c l u d e d  s o m e ,  

p a r c e l s  of l a n d  which w e r e  n o t  t h e  s u b j e c t  m a t t e r  of t h e  

s u i t ,  a n d  t h e  C o u r t  t h e r e u p o n  dismissed t h e  s u i t  a n d  a t  

t h e  s a m e  t i m e  m a d e  t h e  f o l l o w i n g  o r d e r  : —

“  The parties have entered into a comproioise. As tlus. 
general compiomise is in respect of all the lands and the suit is 
in respect of one village only, a decree eamiot be passed accord*- 
in g to  the compromise.

“  It iB, therefore, ordered that the record of the ease be 
consigned to the record room according to the compromise.

“  Dated the 9th February 1910.”

T h e  e f f e c t  o f  t h i s  o r d e r  i s  t h a t  t h e  s u i t  w a s  d i s m i s s e d  

u p o n  t h e  t e r m s  o f  t h e  c o m p r o m i s e ,  b u t  t h e  a g r e e m e n t  

i t s e l f  w a s  n o t  r e c o r d e d  n o r  w a s  a  d e c r e e  p a s s e d  i n  a c 

c o r d a n c e  t h e r e w i t h .

I n  a d o p t i n g  t h i s  c o u r s e  t h e  C o u r t  w a s  c l e a r l y  w r o n g «  

W h a t  i t  s h o u l d  h a v e  d o n e  w a s  t o  r e c o r d  t h e  w h o l e  

a g r e e m e n t ,  e v e n  t h o u g h  i t  i n c l u d e d  m a t t e r s  o u t s i d e  t h e

scope of that suit, and then pass a decree in accordance 
with so much of the agreement as related to the subject 
m a t t e r  o f  t h e  s u i t .  I n  Remanta Kumari Debi v .  Mid- 
napur Zamindari Company ( 1) ,  t h e  p r o c e d u r e  t o  b e  

a d o p t e d  u n d e r  s e c t i o n  3 7 5  o f  t h e  C o d e  o f  C i v i l  Proce- 
dm̂e, 1882, which corresponds to Order XXIII, rule Sj of 
the present Code, was suggested in the judgment of' 
the Privy Council. The view expressed by Lord Buck- 
master i s  as follows : ~ ~

“  Intliefiret place, it is plain that the agreement or compromise ■ 
in whole and not in part, is to be recorded, and the decree 
is then to confine its operation to so much of the subject 
matter of the .suit as is dealt with by the agreement. Their • 
Lordships are not aware of the exact system by which documents 
are recorded in the Courts in India, but a perfectly proper and '  ̂
offectual method of carrying out the terras of this section . 
would be for the decree to recite the whole of the agreement and 
then to conclude with an order relative to that part that was the 
subject of the suit, or it could introduce the agreement in a sche
dule to the decree; but in either case, although the operative

(1) (191®rî ' B. «  I. A. 240,246 (pTo )
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part of tiie decree would «3e propeiij’- confined to the acfcua 
subject matter or tlie then existing htigation, the decree taken 
as a would include the agreement/-’

Had tHs p r o c e d u r e  b e e n  a d o p t e d  i n  t h e  c a s e  

b e f o r e  us t h e  r e s p o n d e n t s  c o u l d  h a v e  p u t  t h e  d o 

c u m e n t  o f  c o m p r o m i s e  i n  e v i d e n c e  i n  t h e  p r e s e n t  suit 
w i t h o u t  h a v i n g  it registered. S u c h  o f  its t e r m s  a s  

were e m b o d i e d  in t h e  decree w o u l d  h a v e  b e e n  b i n d i n g  

upon the parties as ̂ res judicata  ̂ and the order of the 
C o u r t  i n c o r p o r a t i n g  f h e  terms n o t  c o n t a i n e d  i n  t h e  d e c r e e  

itself, Avould have been judicial evidence available to 
the respondents '’ that the appellants had agreed in those 
terms to the partition of the lands which were outside 
the s c o p e  o i  t h e  f o r m e r  s u i t  {Pranal Anee v .  LakJisfmii 
Anee (1)).

T h e  p r e s e n t  s u i t  h a s  b e e n  b r o u g h t  t o  e n f o r c e  t h e  

terms of the compromise in respect of part of the land 
t h e r e b y  a g r e e d  t o  b e  a l l o c a t e d  to t h e  p l a i n t i f f - r e s -  

pondents. The appellants’ contention now is that this 
document cannot be received in evidence as it has not 
b e e n  r e g i s t e r e d .  This c o n t e n t i o n  i s  f o u n d e d  o n  t h e  j u d g 

m e n t  of t h e  Privy C o u n c i l  a l r e a d y  referred t o ,  a n d  o n  t h e  

l a t e r  c a s e ,  Hemanta Kmnari Dehi v .  Midnapur Zamin- 
dari Company ( 2) ,  w h i c h  d e f i n i t e l y  d e c i d e  t h a t  a  w r i t t e n  

document e m b o d j d n g  the termB of a  mutual agreement 
compromising a suitj can only be received in evidence 
without being registered if its provisions have been re
corded by the Coui't in the form of a decree. This ex
ception i s  e x t e n d e d  t o  a g r e e m e n t s  i n c o r p o r a t e d  i n  a  

decree even in cases ŵhere the operative part of the 
d e c r e e  d o e s  n o t  c o n t a i n  a l l  t h e  s t i p u l a t i o n s  a n d  p r o v i s i o n s  

c o n t a i n e d  i n  t h e  a g r e e m e n t .  I n  o t h e r  w o r d s ,  i f  a  suit h a s  

b e e n  a d j u s t e d  i n  t h e  m a n n e r  c o n t e m p l a t e d  b y  O r d e r  

X X I I I ,  r u l e  8,  of t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  a n d  t h e  

t e r m s  a n d  c o n d i t i o n s  o f  t h e  a d j u s t m e n t  h a v e  b e e n  r e 

d u c e d  t o  writing b y  t h e  p a r t i e s ,  a n d  i f  t h e  C o u r t  J i a s „ d u l y  

r e c o r d e d  those terma and c o n d i t i o n s  a n d  p a s s e d  a'decree 
in accordance such of them as r̂e 
t h e  t h e n  e x i s t i n g  l i t i g a t i o n ,  then tEe 'Sting of the par
ties m a y  b e  p r o d u c e d  i n  e v i d e n c e  i n  a n y .  s i a b B e q . u e a t ,  

s t i i t  w i t h o u t  b e i n g  r e g i s t e r e d ,  in the p r e s e n t  c a s e  t h e  

d o c u m e n t  e v i d e n c i n g  the terms upon w h i c h  t h e  & s t

U) (1899) L. R. 26 I. A. 101,106 {P. 0.)

GHUtAM
MuSfAfA

».
G huiait N abl,

192-8

m  (1919) L. R. ASIv A. 240
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1S 2S  b e e n  a d j u s t e d  b e t w e e n  t h e  p a r t i e s ,  I j a s  n o t  b e e n

— ^  I n c o r p o r a t e d  i n  t h e  d e c r e e  o f  t h e  C o u r t  n o r  h a s  i t  b e e n

G h u l a m  l l m b o d i e d ,  i n  t b s  o r d e r  o f  t h e  9 t h  o f  F e b r u a r y  1 9 1 0 *

M t t s t a f a  . f ] j ^  e x c e p t i o n  p r o v i d e d  i n  s u b - s e c t i o n  ( 2)  (m) o f  s e c t i o n

K a b i  " v v h ' c h  d e c l a r e s  t h a t  n o t h i n g  i n  c l a u s e s  (b) a n d  ( c )  o f

■ s u b - s e e t i o n  ( 1)  a p p l i e s  t o ,  a m o n g  o t h e r  t h i n g s ,  “  a n y  

d e c r e e  o r  o r d e r  o f  a  C o u r t / ’  d o e s  n o t ,  t h e r e f o r e ,  c o v e r  

t h i s  c a s e .

I t  f o l l o w ^ ! ,  t h e r e f o r e ,  t h a t  t h e  d o c u m e n t  i s  s u b j e c t  

. t o  t h e  p r o v i s i o n s  o f  s e c t i o n  1 7  ( 1 )  ‘ (b) a n d  b e i n g  u n r e 

g i s t e r e d  i s  p r o h i b i t e d  b y  s e c t i o n  4 9  o f  t h e  A c t  f r o m  

b e i n g  r e c e i v e d  a s  e v i d e n c e  o f  t h e  c o m p r o m i s e  a r r a n g e 

m e n t

T h e  l o w e r  a p p e l l a t e  C o u r t  t h o u g h t  t h a t  Hari 
Ohand v .  Maghi Mai ( 1 ) ,  w a s  a  c l e a r  a u t h o r i t y  f o r  

h o l d i n g  t h a t  t h e  d o c u m e n t  d i d  n o t  r e q u i r e  r e g i s t r a t i o n ,  

b u t  * w e  a r e  u n a b l e  t o  u n d e r s t a n d  h o w  t h e  l e a r n e d  

D i s t r i c t  J u d g e  c a m e  t o  t h a t  c o n c l u s i o n .  I n  t h a t  c a s e  

t h e  p a r t i e s  i n  a  p e n d i n g  s u i t  s e t t l e d  t h e  m a t t e r s  i n  d i s 

p u t e  b y  m u t u a l  c o n s e n t .  T h e  d o c u m e n t  e m b o d y i n g  

t h e  t e r m s  o f  t h e  s e t t l e m e n t  w a s  ] > r e s e n t e d  t o  t h e  C o , a r . t i n  

w h i c h  t h e j u i t . w a s  p e n d i n g ,  f o r  t h e  p u r p o s e  o f  h a v i n g  t h e  

m u t u a l  a g r e e m e n t  r e c o r d e d  u n d e r  t h e  p r o v i s i o n s  o f  

O r d e r  X X I I I ,  r u l e  3 ,  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e *  T h e  

C o u r t  r e f u s e d  t o  a c t  o n  t h e  c o m p r o m i s e  o n  t h e  g r o u n d  

f c h a t  t h e  d o c u m e n t  c o u l d  n o t  b e  a c c e p t e d  a s  i  t h a d  n o t  b e e n  

r e g i s t e r e d ,  a n d  o n  a  f u r t h e r  g r o u n d ,  n o t  m a t e r i a l  t o  t h e  

p r e s e n t  q u e s t i o n .  T h e  d o c u m e n t  w a s  n o t  t e i i d e r e d  a s  

a v i d e n c e  o f  a  c o n t r a c t  s u e d  u p o n  i n  t h a t  l i t i g a t i o n ,  

b i M i , . , : p ^ a s . « r e l y  a  m e m o r a a < i u m  o f  t h e , t e r m s  u p o n  w h i c h  

a g r e e d  t o  p u t  a n  e n d  t o  t h e  l i t i g a t i o n ,  a n d  

k b a c h  t h e  C o u r t  w a s  r e q u e s t e d  t o  a c c e p t  a n d  r e c o r d  

I n  a e e o r d a n o e  w i t h  O r d e r  X X I I I ,  r u l e  3 .  I t ,  t h e r e f o r e ,  

< 5 0 u l d  n o t  p o s s i b l y  b e  h e l d  t o  c o m e  w i t h i n  t h e  p r o v i s i o n s  

o f  s e c t i o n  1 7  ( l ) ( b )  o f  t h e  R e g i s t r a t i o n  A c t .  T h e  C o u r t  

w a s  b o u n d  u n d e r  t h e  C i v i l  P r o c e d u r e  C o d e  t o  r e c o r d  t h e  

t e r m s  o f  t h e  a r r a n g e m e n t  a r r i v e d  a t  b y  t h e  p a r t i e s  i f  i t  

w a s  s a t i s f i e d  t h a t  t h e  a r r a n g e m e n t  w a s  a  l a w f u l  o n e  

a n d  t h a t  i t  a d j u s t e d  t h e  s u i t  e i t h e r  w h o l l y  o r  i n  p a r t ,  

a n d  t h e  a p p e a l  w a s  b r o u g h t  a g a i n s t  t h e  o r d e r  o f  t h e  

S u b o r d i n a t e  J u d g e  s o l e l y  o n  a c c o u n t  o f  h i s  r e f u s a l  t o  

' C o m p l y  w i t h  t h e  p r o v i s i o n s  o f  t h e  C o d e ,

T h a t  i s  a n  e n t i r e l y  d i f f e r e n t  c a s e  t o  t h e  p r e s e n t  

o n e .  H e r e  t h e  d o c u m e n t  e m b o d y i n g  t h e -  t e r m s  o f  t h e
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c o m p r o r m s e  i s  s o i i g l i t  t o  b e  g i v e n  i n  e v i d e n c e  i n  a  f r e s h  

s u i t  b r o u g h t  t o  e n f o r c e  t h o s e  t e r m s ,  t h e  p r e v i o u s  s u i t  

w h i c h  w a s  c o m p r o m i s e d  h a v i n g  b e e n  d i s m i s s e d .  T h e  

d o c u m e n t  i s  h e r e  t e n d e r e d  a s  e v i d e n c e  o f  t h e  t e r m s  o f  

t h e  c o m p r o m i s e  • w h i c h  i s  s o u g h t  t o  b e  e n f o r c e d  i n  t h e  

p r e s e n t  l i t i g a t i o n .

A  n u m b e r  o f  o t h e r  c a s e s  h a v e  b e e n  c i t e d  b y  c o u n s e l  

f o r  t h e  r e s p o n d e n t s ,  b u t  i n  a l l  t h o s e  c a s e s  i t  a p p e a r s  t h a t  

t h e  d o c u m e n t  c o n t a i n i n g  t h e  t e r m s  o f  t h e  c o m p r o m i s e  

w a s  i n  f a c t  i n c o r p o r a t e d  w i t h ^  a n d  g i v e n  e f f e c t  t o  b y ,  

t h e  o r d e r  o f  t h e  C o u r t  - ^ ^ c h  t r i e d  t h e  s u i t .  I n  o n e  c a s e  

o n l y  a m o n g s t  t h o s e  r e f e r r e d  t o  t h e r e  a p p e a r s  t o  b e  s o m e  

d o u b t  a s  t o  t h e  e x t e n t  t o  - w h i c h  t h e  c o m p r o m i s e  w a s  i n  

f a c t  i n c o r p o r a t e d  i n  t h e  o r d e r  o f  t h e  C o u r t  o f  f i r s t  i n 

s t a n c e .  T h i s  i s  t h e  c a s e  o f  Khair-ul-Nisa v .  Bahadur 
Ali ( 1 ) .  T h e  j u d g m e n t  i n  t h a t  c a s e  d i s c u s s e d  a t  s o m e  

l e n g t h  t h e  q u e s t i o n  a s  t o  w h a t  w a s  t h e  e x a c t  n a t u r e  o f  t h e  

d o c u m e n t  o f  c o m p r o m i s e ,  a n d  c e r t a i n  dicta i n  t h e  j u d g 

m e n t  o f  E a t t i g a n ,  J ,  h a v e  b e e n  s e i z e d  u p o n  b y  c o u n s e l  

f o r  t h e  r e s p o n d e n t s  a s  a u t h o r i t y  f o r  t h e  s o m e w h a t  

r e m a r k a b l e  p r o p o s i t i o n  t h a t  a  d o c u m e n t  c a n  b e  t e n d e r e d  

a s  e v i d e n c e  i n  a  s u i t  w i t h o u t  b e i n g  r e g i s t e r e d ,  p r o v i d e d  

i t  i s  m e r e l y  t h e  r e c o r d  r e d u c e d  t o  w r i t i n g  o f  a n  a n t e c e 

d e n t  v e r b a l  a r r a n g e m e n t .  W e  c o n f e s s  w e  c a n n o t  f o l 

l o w  t h i s  l i n e  o f  r e a s o n i n g .  M o s t  c o n t r a c t s  i n  w r i t i n g  

a r e  m e r e l y  t h e  f o r m a l  d o c u m e n t a r y  e x p r e s s i o n  o f  a n  

a n t e c e d e n t  v e r b a l  a r r a n g e m e n t ,  b u t  i t  i s  a n  e l e m e n t a r y  

p r i n c i p l e  o f  l a w  t h a t  t h e  a n t e c e d e n t  a g r e e m e n t  c a n n o t  

b e  p r o v e d  b y  p a r o l  e v i d e n c e  i f  t h e  p a r t i e s  h a v e  r e d u c e d  

t h e  a g r e e m e n t  t o  w r i t i n g .  W h e r e  t h a t  h a s  b e e n  d o n e  

t h e  w r i t i n g  i t s e l f  m u s t  b e  t e n d e r e d  i n  e v i d e n c e ,  a n d  b y  

s e c t i o n  4 9  o f  t h e  I n d i a n  B e g i s t r a t i o n  A c t ,  s u c h  w r i t i n g ,  

i f  i t  c o m e s  w i t h i n  t h e  c a t e g o r y  o f  d o c u m e n t s  r e q u i r e d  

b y  s e c t i o n  1 7  t o  b e  r e g i s t e r e d ,  c a n n o t  b e  r e c e i v e d  b y  t h e  

C o u r t  a s  e v i d e n c e  o f  t h e  v e r b a l  a g r e e m e n t  u n l e s s  i t  i s  

r e g i s t e r e d - '  T h i s  i s  s u b j e c t  t o  t h e  proviso c o n t a i n e d  i a  

s u b - s e c t i o n  (Q) e x e m p t i n g  inter alia a n y  d e c r e e  o r  o r d e r  

o f  a  C o u r t .

li Khair-ul-Nisa v .  Bahadur Ali ( 1)  d o e s ,  a s  c o u n s e l  

f o r  t h e  r e s p o n d e n t s  c o n t e n d ,  i n  f a c t  d e c i d e  t h a t  a  c o m 

p r o m i s e ,  t h o u g h  r e q u i r i n g  r e g i s t r a t i o n  u n d e r  s e c t i o n  1 7  

o f  t h e  A c t ,  w M c h  i s  m e r e l y  r e f e r r e d  t o  b y  t h e  C o u r t ,  

b u t  t h e  t e r m s  o f  w h i c h  a r e  n o t  i n c o r p o r a t e d  i n  a n  o r d e r

(1) 27 p. E. im .
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o r  d e c r e e ,  c a n  be t e n d e r e d  a s  e v i d e n c e  i n  s u b s e q u e n t  

l i t i g a t i o n  m t h o u t  h a v i n g  b e e n  r e g i s t e r e d ,  a l l  w e  c a n  

s a y  i s  t h a t  t h a t  d e c i s i o n  c a n  n o  l o n g e r  b e  a  b i n d i n g  

a u t h o r i t y  i n  v i e w  o f  t h e  j u d g m e n t s  o f  t h e  P r i v y  C o u n c i l  

a l r e a d y  r e f e r r e d  t o .  W e  d o  n o t ,  h o w e v e r ,  a g r e e  t h a t  

t h o s e  w e r e  t h e  f a c t s  i n  t h a t  p a r t i c u l a r  c a s e .  I t  a p p e a r s  

i n  t h e  j u d g m e n t  o f  t h e  C o u r t  t h a t —  •

“  The plaintiff and defendant -were both examined by the 
Court with reference to the document and repeated in f ’jll detail 
all that was set forth in that document, the plaintiff concluding 
by expressly requesting the Court to dismiss her suit in accord
ance with the terms of the compromise. The Court accordingly 
wrote an order reciting the said terms, and dismissed the suit as 
prayed.”

T h a t  c a s e ,  t h e r e f o r e ,  c a n n o t  b e  s a i d  t o  c o n f l i c t  w i t h  

t h e  l o n g  s e r i e s  o f  a u t h o r i t i e s  t e r m i n a t i n g  i n  t h e  d e c i s i o n  

o f  t h e  B r i v y  C o u n c i l  i n  Hemanta Kumari Debi v .  

Midnapuf Zamindari Company ( 1 ) *  H o l d i n g  a s  w e  d o  

t h a t  t h e  d o c u m e n t a r y  e v i d e n c e  u p o n  w h i c h  t h e  r e s 

p o n d e n t s  r e l y  i s  n o t  a d m i s s i b l e  b y  r e a s o n  o f  i t s  n o t  

h a v i n g  b e e n  r e g i s t e r e d ,  w e  m u s t  a c c e p t  t h e  a p p e a l ,  t h e  

a p p e l l a n t s  t o  h a v e  t h e i r  c o s t s  t h r o u g h o u t .

0 .  H .  0 .

Appeal oGceptedx.

(1) (1929) L. B. 48 L A. 240.


