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Dictionary i s  “  a right t o  e x e r c i s e  a P u b l i c  o r  P r i v a t e

Employments and to take the fees and emoiuments 
tliereiiuto belonging * a n d  ’  lias beer s o m e t i m e s  con
fined to a p u b l i c  e m p l o y m e n t  r e g u l a t e d  by l a w  ”  ;  while 
in Wliartoa's Law Lexicon t h e  t e r m  “  o f f i c e  ”  i s  s a i d  

to b e  “  a B  e m p l o y m e B t ,  e i t h e r  judicial o r  m u D i c i p a l ,  

c i v i l ,  m i l i t a r y ,  o r  e c c l e s i a s t i c a l  A p u b l i c  s e r v a u t  s u c h  

as a  Tahsildar o r  Naib-TaJisildar i s  appointed t o ,  a n d  

h o l d s ,  an o f f i c e  and does n o t ,  i n  o u r  o p i n i o n ,  c a r r y  o e  a 
profession or c a l l i n g ,  s u c h  a s  w o u l d  b r i n g  h i m  within the 
p u rv iew  o f  t h e  Notification i n  q u e s t i o n .

O u r  a n s w e r  t o  t h e  r e f e r e n c e  i s ,  t h e r e f o r e ,  i n  t h e

negatiive«
C. H. 0.

M&ference ansivered in the negative.

A P P E L L A T E  C i V i L .

Before Mr. Siistice Broaclioaij and Mr. Justioe Harrison,

192S FITZ-HOLM ES (Defendant) xippellant, ,
“ versus

BANK OF UPPEP. INDIA, LIMITED (P i.a in to t) 
E esp on d en t.

Civil Appsal No. S lSS 'of
InMan Contract Act, I X  of 1872, section 74:— Pem lhj-—ched 

fixing rate qf interest to he reduced in ease all the conditio7is in the 
covenant are observed— Admissihilitij oj orol evidence •’oarijincj the 
ierms of the m itten contract— Evidence o f subsequent conduct’-'-' 
Indian Emd&nte, Act, J o / 1872, section 92.

Tlie suit for recovery of the moi’fcgaga money with 
interess duo upon 2 taorfiga.ge deeds. The rate of interest, 9 
p e r  cent, was the Bame in both doGiiments, there being a danse 
to t  he elfect that if iill the conditions in the covenant are observed 
and interest and insurance premia are paid on due dates, this - 
rate of interest will be reduced to 7 per cent

Held, th.a,t section 74 of the Indian Contract Act Has no 
appiication to a contract in which a higher rate of interest ia jB.x» 
ed with a condition for its reduction in case o f punctual payments*.

Kidiib"ud-Din Almad  v . BasMr-ud-din (1), followed.
'  ̂  ̂ ' o T o w o ) ' I . m .:   ̂ :



Held also, that no oral evidence was admissible o f  a eontem*' 
poraBeoiis oral agreement to tlie effeet  ̂ tbat 7 pef ce-ni was tlie «— »-
rate of interest agreed iipOD̂  and that a liirtliei 2 jjef cent would i ’lTZ-HoiM'BF 
be added as a penalty iu- case of a dt3fa,iiit- being made, nor, in 
order to  prove evidence of tiiis eonteniporaneoiis oral agreeriients Baks o i ̂ UfaE' 
could oral evidence oi subsequent eoiidiici be adiriitted. feB.-

Mmmg Kijin v. Ma Shive La (1), and Balld îen Das ri 
Lsgge (‘2), wliieli impliedly overrnle P-rconatli Slialia v. MoiTlm 
Sudan (ii), liJiardMf Ahduf B:Cikmaii Y. AlilleJ.:- (4) and Ahdul 
GJiafur Khan v. Ahdul Qadir (5), and. Kuiifh-inhDin w BasMr- 

(̂d-hin (63 followed.
Mam Singh v. Ganga B m i  (7). distingiiislied.

First afpeal from the decree of J. AdMsofh Esquire,
Senior Subordinate Judge, Simla, dated the 27th Septem'  ̂
her 1918, gmnting lilainiiff a pteliwdnanj decree.

E aeivAt A li, D iwak Mehae Chand and I^iamat 
E aIj for Appellant.

ObbdullAj for Eespondent,
The judgment of tlie Court was cleliYered by—

H a r e iso n  j .— T ile L iqu idator o f the B ank  of U pper
India brought, tliis suit against Mr., Iitz-Holme.s for 
recovery of E.s. 2,6S,053"13-0' .■with costs and interest 
■gecured 'on t̂ vc' mortgage deedSj dated the Both April •
1912, and in default of payiaeiifc of this sum for sale o f 
the rcortgaged property and also a personal decree for the 
balanr-e  ̂if any» Th? siiit] has' heep decreed in M l by the 
Beiiior STabordinate Judge of Simla ,̂ a prehnrnary decree
■ being" giTeii GD the '.27th September 1918 deciaring'the 
sum' elaimed to be due. that in to say '̂ R'S. 2,86,642-14-4^. 
includiiig interest and costs up to the 27th March 1919^ 
and further ordering'.that Es, 2582.997-12-9 out of this. :
, sum' shall .carry interest at the' rate' o f B.g*. 6 -per m n t  
until realizanoDi 'aBd that unless the amount decreed'be ' 
paid' before the 27th March, the' mortgagâ ' .p'roperty'or a ' 
sufficient potior thereof shall be sold. ■ After the'period ' 
had. elapsed a final, decree was passed , and''appeals have 
been presented both from, the prelimifiary ŝad- .tĥ . .final" •; 
deorees. The deeds on"wMeh. the':STiit;ls., based aio a'

cai.3 2 0 (P..:g.);̂ .- .•' I*-' .28' C a i-.a se T "'..
' vrs) .aS99)'L.L. E, 22 All. 149{P. I'Qftl.' .. ■

(3) ':C1808)■ ! 'L. R. 25 CaL 603 (3?. B.).' '(6) midi] % Jj. R.'SS M .'448. ; ■;
.(7;' (l®-2) I / 'L ;  B .'■■ 3 3 8 9 . '  -'''
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c&sh credit; mortgage bond m th a potential inasimum 
' “ «  o f  E s .  S O j O O O  a n d  a n  o r d i n a r y  m o r t g a g e  f o r  E s .  2 , 0 0 , 0 0 0 .

i F O T « H o L M E s  j * | 2Q  I ’ a t e  o f  i n t e r e s t  9 per cent i s  t h e  s a m e  i n  b o t h  

y ; .  ® *  d o c u m e n t s ,  t h e r e  b e i n g  &  c l a u s e  t o  t h e  e f f e c t  t h a t  i f  a l l

conditions in t h e  covenant a r e  o b s e r v e d  a n d  i n t e r e s t

*  '  and i n s u r a n c e  p r e m i a  a r e  p a i d  o n  d u e  d a t e s ,  t h i s  r a t e

o f  i n t e r e s t  will b e  r e d u c e d  t o  7  per cent. T h e  d e 

f e n d a n t  pleaded that instead of the terms agreed upon 
being those recited in the deeds, the agreement made at 
the !iiine was that irterest was to be charged as 7 
fer  cent and in case of default an enhanced rate of 9 
per cent was t o  b e  c h a r g e d ,  a n d  t h a t  a n y h o w  o n  t h e  

terms as reoited in the deeds the rate of 9 ceni 
■was penal* He further claimed certain items by way of 
set»oft« The following issues were framed ;~—

(1) What was t h e  r a t e  o f  i n t e r e s t  a g r e e d  u p o n  ? 
In particular was the ■^per cent̂  rate a rate by way of 
p e n a l t y  ?  I f  s o ,  w h a t  i n t e r e s t  s h o u l d  t h e  C o u r t  a l l o w  ?

(2) C a n  t h e  8 i t e m s  m e n t i o n e d  at t h e  e n d  o f  p a r a 

g r a p h  ( 2 )  o f  t h e  p l e a s  b e  e q u i t a b l y  set-off ?  I f  s o ,  a r e  

t h e y  c o r r e c t  a n d  s h o u l d  t h e y  b e  s o  set-off ?  A r e  a n y  o f  

t h e m  t i m e - b a r r e d  ?

(3) Ifhat is the actual amount due to the plaintiff ?
Before c a l l i n g  e v i d e n c e  t h e  Senior S u b o r d i n a t e  J u d g e  

decided to hear arguments on t h e  preliminary legal 
poipt arising out o! t h e  p l e a s  taken as to interest a n d  also 
a s  to whether t h e  items claimed could be equitably 
s e t  o f f .  T h e s e  were d u l y  argued before him and a de» 
cision has been given tihat the first question of whether 
evidence can be led to show that the agreement waa 
not as stated i n  t h e  deedsis f i n a l l y  d i s p o s e d  o f  b y  a r e c e n t  

P r i v y  C o u n c i l  r u l i n g  r e p o r t e d  a s  Maung Kyin v .  Ma 
Shwe La {l),i,h.̂ i> Kufuh'Ud~Din Ahmad v .  BaMr-ud^Din 
( 2)  i s  c o n c l u s i v e  o n  t h e  s u b j e c t  o f  i h e  p e n a l  n a - ,  

t u r e  01 t h e  d e e d s  a s  d r a w n  a n d  t h a t  o u t  o f  t h e  items ' 
c l a i m e d  a s  s e t - o f f ,  f i v e  r e f e r  t o  another s u i t  a n d  t h e  r e 

m a i n i n g  t h r e e  c a n n o t  b e  e q u i t a b l y  s e t - o f f  i n  t h i s  s u i t ,  

more e s p e c i a l l y  a s  n o  s t a m p  h a s  been paid upon thena. :

, ^ ^ «  *  ift «  '

“ T h e  m a i n  p o i n t s  u r g e d  a r e  t h e  q u e s t i o n s  o f  t h e  r a t a  

o f  I n t e r e s t ,  a n d  w h e t h e r  t h e  i t e m s  c l a i m e d  a s  s e t ^ o f i t

(1| (1917) I. h. B. 4S Gai. 320 (3P. 0.) (2) (1810) I. I.; B. 32 AU. 4*8.
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can be allowed. Id appeal these have been reduced to I92S
two, asd it is admitted that items Kos. 2 to 4, and 6 and 
7 relate to another case* Nothing is said of item No, 8, Fitz-Ho&s»
and items 1 and 5 alone are claimed and referred to in ^
the grounds of appeal. _

The first ooBtention is that the words used in the 
mortgage deed actually mean that 7 J9er cent is to 
be charged in the first instance, and that a penalty of
2 per cent is to be added in case of default. The 
meaning to be attached to the condition as recited is 
explained very clearly in Kidub-ud-I)i7i Almmd v. Bashir* 
ud-Din (1). :In order to avoid the eoasequences of 
section 74 of the Contract 'Act ail that a mortgagee need 
do is to reserve the higher r^te as payable under the 
,mortgagej and to provide for its reduction in ease of 
punctual payments.

After endeaTouring to show, without success, that 
this ruling does not apply, counsel adopts an alternative 
line of attack, which again falls under two heads. He 
contends, in the first place, that at the time the agree
ment was made the parties intended and understood 
that 7 per cent would be charged, and a further 2 
per ceni would be added as a penalty in case of ' a 
default being made. In the event of his failing to 
establish this point he wishes , to show that there was a 
eubsecjnent oral agreement which he describes a 
waiverj and whi.eh he contends comes within the defi» 
nition in section 92 of the Evidence Act. This is an 
impossible position inasmuch as the two pleas are wholly 
contradictorŷ  for i! the terms o! the original agreement 
■werBj that in the first, inBtmae 1 per ceni was to be 

' charged, there' conld be no reason for the malring of a 
subsequent oral agreement varying the terms so as to 
make them comply with this orî nal agreement* - He. 
finally decided to adhere to his first; line of argumenfê  
and tO' give up the alternative contentioa of a'snbseqnent 
oral agreement* On the .'question of'whether he''Can %e, 
allowed to' prodaee evidence'' of a eonteihporaneotis' ora! 
agreement varying the terms of':the '%i3tten'fecumenits 
: the - learned .Senior'' Siibordittate' n̂dge ,;'has ::itimmarise5 
'the authorities. very,''el6ari|'j;.',.and:,,w0V'-:find ̂ oiirseives' in 
'■.complete agreement ' : .Mth; , ; . thewhich fee;
;,^Me0' .that this' question,;.%Heh;,'^ai;'.,formerly,d6bate^^^

. ' (1H19WI; I.-I*.;R:'.32';AIL-448.:;
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F 1TZ-H0I.5IES
p,

Bass of Vn £Tu 
InpUj Ltd,

1923 and o n e  on w h i c h  t h e  High C o u r t s  d i f f e r e d ,  h a s  b e e n

finally decided by Maung Eyinv. Ma Sliwe La (1),
It i s  contended b e f o r e  n s ,  a s  i t  w a s  c o n t e n d e d  b e 

f o r e  t h e  S e n i o r  S u h o r d i D a t e  J u d g e ,  t h a t  t h e  Privy C o n n -  

c i i  h a s  n o t  d e f i n i t e l y  set a s i d e  Abdul GJiqfur Khan v ,  

Abdul Qadir (2) , As explained by the learned Senior 
S u b o r d i n a t e  J u d g e  t h a t  r a l i n g  f o l l o w e d  Preonatli Skaha 
Y. Madhu Sudan (3) and Kharikaf Ahdm̂  Eahman v. 
Ali HaJeB ( 4 )  a n d  t h e  d i s t i n c t i o n  m a d e  b y  t h e  C a l c u t t a  

H i g h  Court b e t w e e n  e ^ d e n c e  o f  p r e v i o u s  and c o n t e m -  

piraneous c o n d u c t  a s  o p p o s e d  to e v i d e n c e  of s u b 

s e q u e n t  c o n d u c t  w a s  d r a w n  i n  exactly t h e  s a m e  w a y  i n  

Ahd'id Ghajur Khan v .  Abdul Qadir ( 2) .  In Maung 
Kyin v ,  Ma Shwe La ( 5 ) ,  t h e i r  L o r d s h i p s  of t h e  P r i v y  

C o u n c i l  say : — “  This s e r i e s  of c a s e s  ( i n c l u d i n g  Preonath 
SJiaha V. Madhu Sudan ( 3 )  a n d  Khankar Ahdur Bahman 
v* Ali HafeB {4) definitely ceased to be of binding autho
rity aiter tlie judgment of this Board pronounced by Lord 
Davy in the case of Balkishen Bas v. Legge (6)’’-—and 
it follows that Ahdul Ghafur Khan v» Ahdul Qadir (2) 
h a s  also c e a s e d  t o  h a v e  a n y  f o r c e ,  and i n  o r d e r  t o  p r o v e  

evidence of a contemporaneous ora! agreement̂  ora! 
evidence of subsequent conduct oan̂  under no circum
stances, be admitted, It appears to us tlaat th.ere ia 
all the difference in the world between the present 
type of case, and that reported as Bam Singh v. Ganga 
Mam ( 7 ) .  T h e r e  and in other cases:wliioh,have b e e n  

quoted t h e  question to be decided,w a s  tlie inference t o  

be drawn-from: the unq.u0Si)ione;d'terms of the'/document 
as id the intention of the parties and the nature of-the 
agreementj whether it was a gift or a sales or a 

' . s a l e  c r ^  a  mortgage. Here an , attempt is made to show 
by Bvidenee'of subsequent conduct t h a t  the terms were 
difierent from ..those entered in the deed. We, therefore* 
hold, agreeing with the learned Senior Subordinate , Judge* 
that the plea could not be taken, that 6\udenoe could ■ 
not be led in support it, and that the texmŝ  as recited̂  
mmt he e n f o r c e d .

As to the items claimed as sot-o0/Mr. Obedulkg 
Counsel for the r e s p o n d e n t  B a n k ,  has agreed, t l a a t  the;
ID (1911) LL .U .45G aim (5.a). m all 256.”

' ‘ « (5) (W17) I:L. R."45'-Cal"3g0,333 (P. 0.),
: (1898) X  R. 26 Oal. 503 (F. B.) , (6) (1899)' L X . 22'AIL 149 {P.' G.)

.... .....  ■
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a p p e l l a n t  s h o u l d  b e  allowed a rednetioa o f  t l i e  t o t a l  

amotmt c l a i m e d  a s  items 1  a n d  5  m c a s e  the remainder 
o f  t h e  d e c r e e  i s  upheld. We, t h e r e f o i ’ o j  dismiss t h e  appeal 
• w i t h  c o s t s  e x c e p t  in so far a s  to reduce t h e  total a m o u n t  

by Es. 1,58740-8,
In this case a final decree had been given on the 

e x p i r y  c l t h e  p e r i o d  o f  g r a c e  allowed a n d  a i i i r t h e r

interval c ! over three years and ten months hag 
ekpged* The question^ therefore^ does not arise of 
any further action being taken before eseciition is 
sought.

A . B ,

Appeal dismissed.
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APPELLATE CIWIL.

Before M r. J h s U g g  SmU-SmitJi and M r. Jm tice FJorde^

GHULAM MUSTAFA AND OTHEES (Defbhdants) 
A p p e l l a n t s ,

[w fs w '

GHULAM HABI and othebs {Pi/Aintifes) ,, 
Eespondents,

civil Appeal No. if 12 of 1919.

Gml'Pro'ced%fe'€ode^ A ct F  o f  1908, Order S X I I I^  m h  3—- 
Compromise im lin g  m tli other immoveable frop eriy  hesides that in  
suit—proper pTOcedure— icheiher the compro'mise is  admissiUe in  
emdence, hfAng tmregisiereis w hen the Court 1ms not tecorded ii  
nor passed a decree in  accordmiee t}i&fewith~~-lndian Eegistratim  
A d , X V I  o /1908, section 17 (1) (b) and (2) (•yi), and sedion  49<. "

In  1909 th,e present regpondents bmngM a suit for 'pmmBion 
of OGxtaan land, ^lae parties' arrived , at a coiiipromise da tbe 
9tli February 1910, -wliiGh declared tho 'sbares ol tii©'parties in  S 
Tillages. The compromise was made ia ■ writing, aad, tendered to 

, the Conrt which held that as the suit was in regpeet of diie ■village. 
•032iy, and the comproiwse: pai^ies.iii'

: ;five villages, a decree eoitld »Qt Ijs'pa^sed in aoeordance m tli tbs 
.terms of the eomproiadse, and'ordered^ '̂^f-that the;record

i m

Marek U :


