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tended for over a period of fwelve years, they have now
become full owners of the land and their possession cannot
be digturbed. It was held in Jiwe Khan v. Lakhmi Chand
(1) that a mortgagee can set up adverse pissession if his
possession at its ineeption wasz that of a trespasser.

We aceordingly dismiss this appeal with costs.

4.R.
Appeal dismissed.

APPELLATE ClViL.

Before Mr. Justice LeRossignol and Mr. Justice Martineaw,
BENI PARSHAD (Praiwtiry) Appellant,
veYsus
Mst. GURDEVI (Derenpant) Respondent.
Clvil Appeal No. 2544 of 1919,

Hindu Laow—Jomnt Hindu fomily—partition of a port of the
joint properiy—effect of.

Held, that when the members of & joint Hindu family effect
a partition, even though it is a partition of only a portion of
the joint property, they cease to be members of a joint
Hinda Iamily.

Gavrishankar v, Atmaram (3), nof followad,

First appeal from the decree of Sheikh Buknuddin,
Sentor Subordinate Judge, Ambala, dated the 20th August
1919, dismissing the plainhff’s sual.

Manomar Liax, for Appellant,

Jagax Narw, for Respondent.

The judgrent of the Court wag delivered by

Martineav . J.—~The plaintiff is the brother, and
the defendant, Mussummat Gurdevi, i3 the widow of
Atma Ram, a bamta of Jagadhri, who died on the 9th

(1) 232 P. L. R. 191L. (2) 1803) . Lo R. 18 Bom! BIL
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June 1917, and the suit is {or a declaration that the de-
fendant is not the heir of Atma Ram and is not entitled
to the succession certificate which she has obfained, the
plaintifl’s contention being that he and Atma Ram forma
ed a joint Hindu family, and that the defendant iz also
not entitled to succeed by reason of her unchastity during
her husband’s lifetime. The lower Court has dismissed
the suit, inding that the plaintiff and Afma Ram were
divided in stafus by a partition which ook place befween
them, that the evidence as to the defendant’s unchestity
is unreliable, and that if there was any unchastity it
was condoned by her husband. The plaintift appeals.

It is not disputed that the plaintiff and Atma Ram
executed a deed on the 23rd July 1916 (page 9 of the
paper book) by which they paxtitioned a portion of the
immoveable propeity, #iz. the houses and shops. DBut
counsel for the appeliant contends that, notwithstanding
this partition, they continued to be members of a joink
Hindu family as regards the rest of the property which
remained undivided. Heo relies on Gavrshankar v,
Aimaram (1), which supporss his conbention. Buf
with all respect we cannot agree with the view taken
by the learned Judges of the Bombay High Court, The
very conceplion of a joint Hindu family involves joint
ownership of all the family property by its members,
and consequently the moment the partition took place
between the plaintiff and Atma Ram in 1916, even though
1t was a partition of only a portion of the joint property,
they ceased to be members of a joint Hindu family. The
case for the defendant is also supported by the plaintifi’s
own. applicadon and affidavit, dated the 7th July 1917,
filed in a suit which he and his brother had instituted
against one Ganpat Rai for the possession of a half ghare
in & garden. Atma Ram died during the pendency of
that suit, and the plaintiff stated in his application and
affidawit that Mussammat Gurdevi was Atma Ram’s sole

heir. Another fact which is noteworthy is that in the

account books of the family Atma Ram’s khata is separate
from the plaintiff’s, as the latter hag admitted. We

‘have no hesitation in agreeing with the lower Court thaf .
the plaintiff and Atma Ram werd not members of a joint

Hindu family at the time of the latter’s death

(1) (1893} L L. R,"18 Bom. 611
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e also agree in the finding that the defendant’s
unchagtity hasg ot been proved. No doubt it appears
that vnehastity wasimputed to her, the allegation being
that & ehild o whom she bad given birth was illegiti-

mate, bul the evidence produced against her i3 “holly
unreliable, the statermnents of the witnesses in regard

to her misconduct being purely hearsay.
We accordingly dismiss the appeal with costs.

¢ H G _
A ppeal dismissed.

AEPRELLATE CIVIL

Before Sir Shadi Lal; Chief Jusiice and Mr. Justice Zafar AL,
SALIG RAM, Vewper (DarenpaNT) Appellant,
TErSUS
BADHAWA anp otaErs (PLAINTIFFS' )
AND MANGAL, vexpor (DEFENDANT) 5
Civil Appeal No. 1036 of 1820.

Custom—Alienation—Dralimans of Mavza Golulgarh, District
Ambula—Hindu Luw.

Held, that the initial prost ption in the case of Drahinans
fs thet they are governed bytheir personal law, and that the plain-
tiffs Lad failed to prove that the Bralmans of Mauza Gokalgalh
were governed by o custom restricting the plopneior 8 poweyr of

alienation.

Respondents.

The mere fact that a family ox tribe has (}l'*PJ;LuL d from iis
personallawin one respect, narmely, the mwmp {tenay of adaughter
to inhexit ber father’s propeviy, docs 10k necess savily lead to the
sonclusion thab 11'. has a&opted agricultural custom in all other
respects.

Kopuria v. Ihcmtval (1), referred to.

Second appeal from the decree of Laeutenamt-Colonel
A. A, Iyvine, Districi Judge, Ambala, dated the 24th Masch
1920, reversing ihat of Sheikh Ruknuddin, Senior Subor-
dinate Judge, Ambela, dated the 4th March 1919, and
decreerng plamtiffs’ sui.

Jacan Narm, for Appellant.
Davr Diax, for Respondents.

{1) 140 P, B. 1908




