
■ m .

t e n d e d  for over a p e r i o d  o f  twelve years, t h e y  h a v e  n o w  

b e c o m e  full o w n e r s  o f  the l a n d  a n d  their p o s s e s s i o n  c a n n o t  

b e  d i s t u r b e d .  I t  w a s  h e l d  i n  Jiwa Khan v. LakhmiGhand
(1) tiiat- a mortgagee can set up adverse pissession if Ms 
possession at its inception that of a trespasser.

W e  a c c o r d i n g l y  d i s m i s s  t h i s  a p p e a l  w i t h  c o s t s .

A M ,

Appeal dismissed.
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APPELLATE C!VIL.

Be/ore Mr. Justice LeBossigwl and Mr. Jmiiee Martimau^

BEHI PA.ESHAD (Plm ntifp) Appellant^ 
versus

Mst G U B B E Y I  (D efen dant) Respondent. 
Civil Appeal No. 2 5 4 4  of 1919.

Eindii Lci,iD--Joint Hindu family—pariiiion of a pari ofiM 
joint property—effect of.

Held, that when the members of a joint Handu family effect
a partition, even though it is a partition ol only a .portion of' 
. the Joint property, - they cease to be membeis of a joint 
Hindu family.

. Qamislianhar t . Atmaram (2), noi; followed®

, First appeal from the decree of Sheikh BvMiuddi% 
Senior Subordinate' Judge, Ambalaf dated the 29th Augusi 
Wld  ̂iismissiftg the plaintiff s suit :

M an oh ab  !ox AppeUantt,
Jagan  Nath, for Eespondent.

Jhe judgment o! the Court was delvered
....Martimait. J.—The plaintiff is the brother,, and.
the defendant̂  Mussammat Gnrdevi, ia the widow of 
Atma Banij a tew of Jagadhrij who . died; on the 9tli



J u n e  1 9 1 7 ^  a n d  t h e  s u i t  i s  l o r  a  d e e l a i a t i o s  t h a t  t l i ©  d e «  1 9 1 5

i e a d a D t  i s  n o t  t h e  h e i r  o f  A t i a a  B a m  a n d  i s  n o t  e a t i t l e i

t o  t h e  s i i e e e s s i o a  c e r t i f i c a t e  w M e l i  s h e -  l i a s  o l i t a i i i e d j  t h e  P a s s h i ^

p l a i n t i f f ’ s  c o n t e n t i o a  b e i n g  t h a t  h e  a n d  A t i a a  E a r n  f o r m “   ̂ _  ■

ed a joint Hiadu familŷ  an.{i tliat tlie defendant is also  ̂ ^
n o t  e n t i t l e d  t o  s u c c e e d  b y  r e a s o n  o f  h e r  i m c l i a s t i t y  d u r i n g

h e r  h n s b a n d ^ s  i i f e t i m e »  T i i e  l o w e r  C o m t  h a s  d i B i m s s e d

t h e  s u i t ,  f i n d i n g  t h a t  t h e  p l a i n t i f f  a n d  A t n i a  E a m  w e r e

d i v i d e d  in status b y  a  p a r t i t i o n  w h i c h  t o o k  p l a c e  b e t w e e o

t h e m ,  t h a t  t h e  e v i d e n c e  a s  t o  t h e  d e f e n d a n t ’ s  u n o h a s t i t y

is u n r e h a b l e ,  and t h a t  if t h e r e  w a s  a n y  unchastity it
was c o n d o n e d  b y  h e r  h u s b a n d .  T h e  plaintifi a p p e a l s .

I t  is n o t  d i s p u t e d  t h a t  t h e  plaintiff a n d  Atma E a r n  

e x e c u t e d  a  d e e d  o n  t h e  2 3 r d  J u l y  1 9 1 6  ( p a g e  9  o f  the 
p a p e r  book) b y  w h i c h  t h e y  p a r t i t i o n e d  a  portion o f  t h e  

i m m o v e a b l e  p r o p e r t y ^  viz, t h e  houses and s h o p s .  B u t  

c o u n s e l  f o r  t h e  a p p e l l a n t  c o n t e n d s  t h a t ,  n o t w i t h s t a n d i n g  

t h i s  p a r t i t i o n ,  t h e y  c o n t i n u e d  t o  b e  m e m b e r s  o! a  j o i n t  

H i n d u  f a m i l y  as r e g a r d s  t h e  r e s t  o f  t h e  property w h i c h  

r e m a i n e d  u n d i v i d e d .  H e  r e l i e s  o n  Gmmhankar t ,

Atmarmn ( 1) ,  w h i c h  s u p p o r t s  his c o n t e n t i o n .  B u t  

w i t h  a l l  r e s p e c t  w e  c a n n o t  a g r e e  w i t h  t h e  v i e w  t a k e n  

b y  t h e  l e a r n e d  J u d g e s  of t h e  B o m b a y  H i g h  C o u r t .  The 
v e r y  c o n c e p t i o n  o f  a  joint H i n d u  f a m i l y  i n v o l v e s  j o i n t  

cimiership of a l l  t h e  family property b y   ̂ i t s  ■ memberŝ  
and c o n s e q u e n t l y  t h e  m o m e n t  t h e  p a r t i t i o n  t o o k  p l a c e  

b e t w e e n  t h e  p l a i n t i f i  a n d  A t m a  Earn i n  1 9 1 6 ,  e v e n  t h o u g b  

it w a s  a p a r t i t i o n  o f  o n l y  a p o r t i o n  o f  t h e  j o i n t  p r o p e r t y ,  

t h e y  c e a s e d  t o  b e  m e m b e r s  o f  a  j o i n t  H i n d u  f a m i l y .  The 
case for the defendant is a l s o  s u p p o r t e d  b y  t h e  plaintiff*g 
o w n  a p p l i c a t i o n  a , n d  affidamtf d a t e d  t h e  7 t h  J u l y  1 9 1 7 ,  

filed i n  a  s u i t  w h i c h  h e  a n d  his b r o t h e r  h a d  i n s t i t u t e d  

against o n e  G - a n p a t  E a i  f o r  t h e  possession o f  a  h a l f  share 
in a  g a r d e n .  A t m a  B a m  d i e d  d u r i n g  t h e  p e n d e n c y  of 
that s u i t s  a n d  t h e  plaintiff s t a t e d  i n  M s  application, and, 
nfidavit t h a t  Mussammat G u r d e v i  was Atma-.Bam̂ s : - ' B o !0 
h e i r .  Another" f a c t  w M c h  is noteworthy i s  that, in- t h e  

a c c o u n t  b o o k s  o f  t h e  family A t m a  Eam*s MiaM i s  s'eparafee 
from the 'plaintiFs/aS';the:'_latter;'has admitted, ' We \ 
h a v e  n o  hesitation in-agreeing wit lovrei: Court that,,;
■ t h e  p l a i n t i f f  a n d  A t m a  E a m ; w e r S , ' M ^ ^  o f  a -  j o i n t : ,

H i i i d u  f a m i l y  a t  t h e ' t i m e  o t - t h e ' M
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M arei E.

We a l s o  agree in the f i n d i n g  tliat t h e  d e f e n d a n t ’ s  

BBchastity h a s  n o t  b e e n  p r o v e d .  N o  doubt i t  a p p e a r s

that iiBchastity was imputed to her  ̂ the allegation b e i n g  

t h a t  a .  child to whom s h e  had g i v e n  birth w a s  illegiti­
mate. but the €'\ddeuce produced against her is wholly- 
nnreliablej the statements of the vvitnesses  ̂ in regard: 
t o  h e r  m i s c o n d u c t  b e i n g  p u r e l y  hearsay.

We a c c o r d i n g l y  d i s m i s s  t h e  a p p e a l  w i t h  c o s t s .

C, H , 0 .  - ’ , .
Jpjjeal diswdssed.
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Before Sir ShadiLal; Chief Justice and Mr, Justice Zaf a? AIL 
l i g s  S A L IG  . E A M j, V e n d e e  (D b ifb n d an t ) Appellant^

"  versus
BABHAWA AND OTHEES (Plaintiffs'' } -RpaBrnrlPiifc,
AND M A E G A L ,  YEN D O E ( B e f e n o a n t ) 5

Clvl! A ppeal No. 1036 of 1920. ■
Chistom~Alienation~BT(i]Lm.ans of Ma-ihm Gohalgarli, Distfict- 

Aml}ula-—Iiindu Law.
Held, that tlie iiiitiu,! presiirnption in the caae of Bmlmums 

is tliâ  they are goveiiied by tlieir personal. laWj and tbat tlie plain­
tiffs had. failed to prore that the Braltmans of Mauza Gokalgarh 
were gOTeniecl by a ciiBtom restiieting the proprieior*s pcT̂ -er of 
alienation.

Tiie mere lacjt that a faniih’' or tribe has dei3ar{;ed from its 
peisoaallawin one respect,iiamelv, thGiiiCoinpoteiiGjof a dangliter 
to' hex father's property, does Dot uece.Bsarily lead to the
cOB.(slnsioii that it has adopted agricuiturai custom in all other 
respeets. . ^

Kapuria v. Mmigal (1), referred to.
Second apj)ed "from (he, decree of TAeutenant-Colonel 

A, A, Irvine, District Judge, Amlala, dated the 2li]t Ma^ch 
1 9 2 0 j  reversing that of S h e i k h  Bnknuddin, Senior Suhor- 
iimie  ̂ Judge, Amhcila, dated the Uh March 1 9 1 9 ,  and 
iemeingflaintiffs' suit

- Jaqan Iath, for Appellant.
Bevi Bial, for Bespondents.


