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Before Mr̂  Justice Broadway and Mr. Justice MgH Sagar,
Q A B A E  BAKHSH etc . (P laintipfb) AppeliantFi IWS

versus
MANGHA MAL etc. (Defendants) Respondents.

civil Appeal No. 521 of 1920.
Indian Begistration A ct; X V I  o f 1908, section 17— U n n - 

gisfered sale dmi~~wlmfher admissible to prove the m tu m  o f 
fossessioii—-Adverse possession bp a mortgageê

EeM, that a sale deed# altlaongh inadinissible for want o f 
registration to prove title, mav be referred to in order to aacer­
tain the nature of the possession sought to be disturbed,

Vamda Pillai v* Jeemmtlinmmnal (1), Karnam Kandasami 
Chimiahha (2), M usigadti v* M a m a m  Gopalu Beddy  (8)^

Malimidra Bahadur Singh t .  Chandarpal Singh (4), Jhmnplu v .  
K n tm m m i  (5), and B am  Singh v* B asii (6), referred to.

Eeli also, that a mortgagee c a n  set up advem possession; if 
Hs possession at Us ineeption was that of a trespasser,

Jiwa Khan w Lakhmi Ghani (7)̂  I n c h f r .  A sa  Singh (B),
A m ir K han  v . N adir A U  (9), L eh m  Singli Santa SingJi (10) 
m i. Khiarajm al Y» D aim  { i t ) ,m i e i r e i  tQ.

Second appeal from ̂ the decree of Eai SaHb' LaP 
Ganga Bam  ̂ Soni, District’"Judge  ̂ Multan, dated tM Is^
Demmber 1919, modijying as io cosUonly^ (hat of Klian 
Ahmad Mmain KJm% Mmsif, 1st Glassf Multan, iaUi 
&ie 16& Pebrmr^ 1010, Msmisdng the fhiniiffs'' suit,

\ HiaIs for Appeltots.
H a b  Gopaiq, for  KespoiJtdents ,

, The judgment of the Court was delivered byr—
' Bboadwat J.—!Plie,, suit giving rise ".to tMs'appeal 

was by Qadar BaMisli'md,-three' otliem/and 
for possession' of eertaia-, land, 'by, redemptioiii*..'It. wag

I I )  ( 1 9 1 9 )  I .  L. 4 3  M a d .  2U ( E  0 . 1 .  ' ( « )  ' 4 8  l e a s e s  'M7.
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M asghi H al,

alleged tliat the plaintiffs' father and uncle liad mort« 
gaged tlie land in suit on.the IStli of August 1880 for 
Es. 20D iii favour of Kanliaja Lai, father of the de- 
leBclaiits; that half o| the land mortgaged had been 
redeeinedj and that the reiiiairiiig half was redeemablQ 
OB payiiiGHt 01 Es. 100» The clefanee set up was that the 
mortgage of 1880 had come to an end in 1884 -whea the 
father oi the plaintiffŝ  alone, mortgaged his share by a 
mortgage deed, dated the 7th of March, 1884, tliis sub- 
seqiieat mortgage being without possession and comtain- 
ing w clause under w h i c h  the mortgagees could o b t a i n  

possession. Further, it was pleaded that in 1888 Allah 
Bittâ  father ol the ’piaiatiEs. had sold the land izi suit 
to o n e  o f  t h e  d e f e n d a n t s  f o r  E s ,  600, a n d  t h a t  p o s s e s s i o n  

h a d  been obtained under t h a t  s a l e  a n d  given e f f e c t  t o  in 
the imitation p r o c e e d i n g s  i n  1 8 9 0 ,  The trial C o u r t  d i s ­

m i s s e d  the plaintiffs’ suit folding, that the defendants 
h a d  b e e n  in a d v e r s e  possession,for a period of over t w e l v e  

years, and that the plaintiffs had failed t o  show that t h e  

land, they sought to redeem was the identical land which 
had'been, mortgaged by Allah Ditta, It was held that 
the deed of sale propounded by the defendants was in- 
a d m i s s i b l e  in e v i d e n c e  f o r  a n y  p u r p o s e  whatsoever 
omng to its not having been registered.

T h e  plaintiffs appealed, b u t  t h e  l e a r n e d  District 
J u d g e  m a i n t a i n e d  t h e  d e c r e e  o f  t h e  t r i a l  C o u r t ,  a l t h o u g h  

o n  d i f f e r e n t  g r o u n d s .  H e  h e l d  t h a t  t h e  p l a i n t i f f s  h a d  

proved that the land in suit was identical with the land 
mortgaged to Kanhaya Lai under the mortgage, dated the 
7th of March 1884. He further held that the deed o! 
s a l e  o f  1888 was a d m i s s i b l e  i n  e v i d e n c e  a s  i t  did n o t  r e ­

q u i r e  t o  b e  l e i s t e r e d  u n d e r  s e c t i o n s  1 7  of the B e g i s -  

tration Act« Mnallyj he held that the mortgage of, 1 8 8 0  

had come to an end and. had been superseded by , the 
mortgage of 1884 that under tMs mortgage of 1 8 8 4  the 
mortgagor continued in possession tip to 1 8 8 8  when the 
defendants obtained possession not as mortgagees but 
as v e n d e e s ,  t h u s  h o l d i n g  a d v e r s e l y  t o  t h e  o r i g i n a l  o w n e r  

tMs adverse title being rendered unassailable bgr tli© 
. efflux o! time.

T h e  p l a i n t i f f s  have n o w  come up,,, to' tMs X̂ oiirt ia 
second appeal through Mr, Niaz Muhamanad and we.have 
h e a r d  Mr, Hargopal on behalf of, the:xespohdents. l o t
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the appellants i t  lias been urged that, inasiniicli a-s tlie 
respondents Avere mortgagees, tlir3ir possessioa niiist-be 
regarded as tliat of iBortgagees, and, tlierefore, m  ad­
verse title could be. or had been proYecL In support of 
ibis atteutioii was drawn to Jhoa Khmi y. LaMimi GJumd 
(1), Indar y. Asa Singh (2), Amir Khin  y. Nadir AH 
(3)j Lehm Singh ¥* S.mia Singh {4)j EJm'^ajmd y. 
Dai>u (5), While we are in accord with tlie gen­
eral principles enunciated in those decisioi:i3 we are na- 
able to see that they siipporfc the wliole of Mr. Kim  
Muhammad’s contention. In Jiim Khan v. La.khmi 
GImnd (1) it was specifically pointed out that it would be 
g o i n g  t o o  far t o  s a y  t h a t  in ao possible c a s e  c o u l d  a  m o r t ­

g a g e e  set up an adverse .title to the morligaged property* 
We t'hiEk that it is to be decided mi tlie facts of eaeli ease 
whether or noi; the oirGiimstaBces established an adverse 
title. In the preseiil; ca.sej we may say at OBoe thatj 
in our opinion, the deed of Bale is inadinissible in eYideiiee 
■for want oi registration^ and the resporidents, therefore^ 
cannot base any title to the land imder that deed*

There is; however^ authority for the Yiew that a 
doeumentj although iaadaiissibie for want o ! registration^ 
t o  p r o v e  t i t l e ,  may b e  referred t o  i n  o r d e r  t o  ascertam 
t h e  n a t u r e  o f  the possession s o u g h t  t o  b e  d i s t u r b e d ,  s e e  

for instance— F a r^ a  PiEai v. Jeemmthnammal (6)  ̂Kar- 
mmKmdasami v, Chinmiha (7), Musigaiu v, Mamam 
Gofctlu Bedd-y (8), Malendm BaJudur Singh Ghaniar- 
•pal Singh ( 9 ) ,  Jhainjiu y ,  Kutramani ( 10)  a n d  Earn 
Singh V .  Basti ( 11) ,

, We think that in this case t h e  deed o i  s a l e  may b a  

referred'toior the sole purpose of determining t h e  nature 
-of the possession taken by the respondents in 1888. 

O n  doing so we f i n d  t h a t  this d o c u m e u t  supports-the 
■finding arrived at by the learned District Judge to the 
effect that the mortgagees' possession in 1888 was not 
as mortgagees, but under colour,of-a; deed olSale* 
d e e d  of s a l e ,  not,having been registered,'treated, no title 
i n  favour of the respondents* .thus"leading'■ them' in the 
position of trespassers,, 'acd; 'aa' their ■ " pos'sessiolx • 'b%-»

■ (2) 03 p. R. 1908 .............  ':-v, (7H:19^):'I-31».44Mad,253.,■-'
3̂) (1922) 68 Indiatt' Oaaas 733'
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t e n d e d  for over a p e r i o d  o f  twelve years, t h e y  h a v e  n o w  

b e c o m e  full o w n e r s  o f  the l a n d  a n d  their p o s s e s s i o n  c a n n o t  

b e  d i s t u r b e d .  I t  w a s  h e l d  i n  Jiwa Khan v. LakhmiGhand
(1) tiiat- a mortgagee can set up adverse pissession if Ms 
possession at its inception that of a trespasser.

W e  a c c o r d i n g l y  d i s m i s s  t h i s  a p p e a l  w i t h  c o s t s .

A M ,

Appeal dismissed.
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Be/ore Mr. Justice LeBossigwl and Mr. Jmiiee Martimau^

BEHI PA.ESHAD (Plm ntifp) Appellant^ 
versus

Mst G U B B E Y I  (D efen dant) Respondent. 
Civil Appeal No. 2 5 4 4  of 1919.

Eindii Lci,iD--Joint Hindu family—pariiiion of a pari ofiM 
joint property—effect of.

Held, that when the members of a joint Handu family effect
a partition, even though it is a partition ol only a .portion of' 
. the Joint property, - they cease to be membeis of a joint 
Hindu family.

. Qamislianhar t . Atmaram (2), noi; followed®

, First appeal from the decree of Sheikh BvMiuddi% 
Senior Subordinate' Judge, Ambalaf dated the 29th Augusi 
Wld  ̂iismissiftg the plaintiff s suit :

M an oh ab  !ox AppeUantt,
Jagan  Nath, for Eespondent.

Jhe judgment o! the Court was delvered
....Martimait. J.—The plaintiff is the brother,, and.
the defendant̂  Mussammat Gnrdevi, ia the widow of 
Atma Banij a tew of Jagadhrij who . died; on the 9tli


