VOL. IV | LAHORE SERIES. 249

APPELLATE GiViL.

Before My, Justice Broadwey «nd Mr. Justice ioti Sagar,
QADAR BAKHSH =mro. (Pramwtirrs) Appeliants,

1923
versus Feb, 16.
MANGHA MAL src. (DEFENDANTS) Regpondents. S

Civil Appeal No. 521 of 1820.

Indian Registration dct; XVI of 1908, section I7—Unre=
gistered sale deed—whether admissible fo prove the nature of
possession—Adverse possession by a morigagee.

Held, that a sale deed; although inadmissible for want of
registration to prove title, may be referred to in order to agecer-
tain the nature of the possession sought to be disburbed.

Varade Pillei v, Jeevarathnammal (1), Karnam Kandasams
v. Chinnabba (2), Musigadu v, Maneam Gopalu Reddy (8),
Mahendra Bohadur Singhv. Chandarpal Singh (4), Jhamplu v.
Eutramanri (5), and Bam Singh v, Basts (6), referred to.

Held also, that a mortgages can set up adverse posgession; if
his possession at ity inceplion was that of a trespasser.
Jive Khan v, Lakhmi Chand (7), Indor v. Asa Singh (8),

Amir Khan v, Nadir A% (9), Lehna Singh v. Sante Singh (10),
and EKhiarajmal v. Daim (11), referred to.

Second appeal from the decree of Bai Sahib Lalﬁ
Ganga Eam, Soni, District"Judge, Multan, dated fhé 1st
Degember 1919, mod@fymg as to costs only, that of Khan
Ahmad Husain Khan, Munsif, 1t Class, Multan, dated
the 15th February 1919, dismissing the plaindiffs” sust.

N1az Muramumap, for Appellants.
Har Gorar, for Regpondents

The judgment of the Court was delivered by

Broapway J.—The suit giving rise to this a.ppeal
was filed by Qadar Bakhsh and three others and was

for possession of certain land by redemption. It wag

r——
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alleged that the plaintiffs’ father and uncle had morts
gaged the loud in suit on the 18th of August 1880 for
Bs, 200 ix favour of Kanbaya Lal, father of the de-
ferdants ; that half of the land mortgaged had been
redeemed, snd that the remaining half was redeemabla
or payment of Rs. 100. The defonce set up wag that the
mortgage of 1880 had come o an end in 1884 when the
father of the plamtiffs, alone, mortgaged his share by a
mortgage deed, dated the Tth of March 1834, this sub-
sequent mortgage being without possession and contain-
ing no clanse under which the mortgagees could obtain
possession. Further, i was plsaded that in 1888 Allah
Ditta, father of the plaintiffs, had sold the land in sulb
to one of the defendants for Rs. 600, and that possession
had been obtained under that sale and given effect to in
the mutation proceedings in 1890. The trial Court dis-
missed the plaintiffs” suit holding that the defendants
had been in adverse possession for a period of over twelve
years, and that the plaintiffs had failed to show that the
land they sought to redeem was the idencical land which
had been mortgaged by Allah Ditta. It was held that
the deed of sale propounded by the defendanis was in-
admissible in evidence for any purpose whatsoever
owing to its not having been regigtered.

" The plaintifls appealed, but the learned District
Judge maintained the decree of the trial Court, although
on different grounds. He held that the plaintiffy had
proved that the land in suit was identical with the land
morbgaged to Kanhaya Lal under the mortgage, dated the
Tth of March 1884, He further held that the deed of
sale of 1888 was admissible in evidence as it did not re-
quire to be registered under sections 17 of the Regis-
tration Act. Tinally, he held that the mortgage of 1880
had come to an end and had been superseded by the
mortgage of 1884, that under this mortgage of 1884 the
mortgagor continued in possession up to 1888 when the
defendants obtained possession not as mortgagees but
a8 vendees, thus holding adversely to the original owner
this adverse title being vendered unassailable by the

~ efflux of time.

The plaintiffs have now come up to this Court in -
second appeal through Mr. Niaz Mubammad and we have
heard Mr. Hargopal on behalf of the respondents. For
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the appellants it has been wrged thal, inasmuch ag the
regpondents  were mortgagees, their possession must be
regarded a3 that of morigagees, and, therefore, no ad-
verse title could be, or had been proved. ln support of
this attention was drawn o Jiwe Khan v. Lokhme Chand
(L), Indar v, Asa Singh (), Amir Ehan v. Nadir 44
8), Léhna Singh v Sanie Singh &), Khicvaiud v.
Daiwn (5), While +we are in ascord with the gen-
eral principles enunciated in those decisions we ars un-
able to sce that they support the whole of ir. Niaz
Muhammad’s contention. In Jiwe ZKhan v. Lakhmi
Chand (1) it was specifically pointed out that it would be
going o0 far to say that in no possible case could a mort-
gagee seb up an adverse title to the morbgaged proparty.
We think that it is to be decided on the facts of cach case
whether or not the eircwnstances established an adverse
title. In the presenb case, we may say ab once that,
in our opinion, the deed of sale iz inadmissible in evidence
for want of registration, and the respondents, therefore,
cannot base any title to the land under that deed.

There 18, however, authority for the view that a
docunent, although inadmigsible for want of registration,
to prove fitle, may be referred to in order to ascerbaiu
the nature of the possession sought to be disturbed, see
for instance—Varada Pillai v. Jeevarathnammal (6), Kar-
nam Kendasamr v. Chinnabba (7), Musigedu v. Maneam
Gopalw Beddy (8), Mahendra Bahadur Singh v. Chandar-
pab Singh (9), Jhample v, Kutromeni (10) and Eom
Singh v. Basti (11).

We think that in this case the deed of sale may be
referred fo for the sole purpose of determining the nature
of the possession taken by the respondents in 1888.
On doing so we find that this document supports the
finding arrived at by the learned District Judge to the
effect that the mortgagees’ possession in 1888 was not
as mortgagees, but under colour of a deed ofsale, This
deed of sale, not having been registored, created no title
in favour of the respendents, thus leaving them in the
position of trespassers ard ag their possession has ex-
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tended for over a period of fwelve years, they have now
become full owners of the land and their possession cannot
be digturbed. It was held in Jiwe Khan v. Lakhmi Chand
(1) that a mortgagee can set up adverse pissession if his
possession at its ineeption wasz that of a trespasser.

We aceordingly dismiss this appeal with costs.

4.R.
Appeal dismissed.

APPELLATE ClViL.

Before Mr. Justice LeRossignol and Mr. Justice Martineaw,
BENI PARSHAD (Praiwtiry) Appellant,
veYsus
Mst. GURDEVI (Derenpant) Respondent.
Clvil Appeal No. 2544 of 1919,

Hindu Laow—Jomnt Hindu fomily—partition of a port of the
joint properiy—effect of.

Held, that when the members of & joint Hindu family effect
a partition, even though it is a partition of only a portion of
the joint property, they cease to be members of a joint
Hinda Iamily.

Gavrishankar v, Atmaram (3), nof followad,

First appeal from the decree of Sheikh Buknuddin,
Sentor Subordinate Judge, Ambala, dated the 20th August
1919, dismissing the plainhff’s sual.

Manomar Liax, for Appellant,

Jagax Narw, for Respondent.

The judgrent of the Court wag delivered by

Martineav . J.—~The plaintiff is the brother, and
the defendant, Mussummat Gurdevi, i3 the widow of
Atma Ram, a bamta of Jagadhri, who died on the 9th

(1) 232 P. L. R. 191L. (2) 1803) . Lo R. 18 Bom! BIL



