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Before Sir Shadi Lal^ Ohief Justice T<id iJr. Jtistice LeBossig-noL

JAGGAN A^ATH (Judgmekt-debtoe) Appellaiit,
versii-s April 5.

B A U D  AN D  ANOTHER ( r EPEESEJ^TATIYES OF VEN'DEE)
Eespondeiits-

Letters Patent Appeal No. 17S of 1922.
Ci'nil Procedure Code, Act 7 o f 1908^ section lO i, Order X XI .  

rule 92, and Order X L III , m le (1) [jf)—whether a second aj/jjeai Ues 
from, mi order on an afi '̂ilicaiion to set aside a sale cm the r/rotmd 
o f  material irregularity or frand-~and loheihet irregvl-arify 
inchules failure to give notice v.mJer Order X XI ,  nde G6.

Q'-i 14th November 1911, the iudgment^debtor (ap|)ellaiit) 
made an application to have a sale of immoveable property in 
execution of a decree set aside on the ground of material irregu- 
laritj anu fraud in publishing or conducting the sale. This appli- 
catior was allowed by the Subordinate Judge, bnt di?missed on 
appeal by the District Judge- The judgmGnt-debtor then preferred 
a second appeal to the High Court, and the question for decision 
was whether a second appeal lay from the order o f the District 
Judge passed on appeal against an order setting aside the sale 
in eseoutioB of a decree.

Eekl, that the order of the Subordinate Judge setting aside 
the sale was made under Order X X I , rule 91 (2) of the Code of 
Civil Procedure and was consequently appealable under Order 
X L II I , rule 1, clause (j), and that the law does not allow a 
second appeal from an order made on appeal from that order

section ID

The effect o f adding the words or fraud in rule 90 of 
Order X X I o f the present Code is to take the application, setting up 
fraud in publishing or conducting the sale, out of the purviev of 
section 47 (corresponding to section of the Code of 18S2) 
and to bring it within the operation of rule 90. The tillings 
under the Code of 1883 which laid down that an application made 
on the ground o f fraud could come only under sectioc 244< of the 
Code must, therefore, be regarded as obsolete. ,

Held alsOt that the failure o f the Court to issue notice under 
Order X X I, rule 66 before drawing up the proclamation of the 
sale is an irregulaiity in pubHshing the sale within the meaning: 
of rale 90 o f that Order.



i9'23 Bipm Biharl B ejd i  v. Ranti Clnmdra Mandal (1), and
tiheoilhjan v. B'kolii NatJi ('2), refened to.

iGOANĴ’ATH ■ j_ppealiiMler clause 10 ojthe Letters Patent from 
DAni> iJie jmJament of Mi\ Justice Ahdul Baooff dated the

Is axae: CHAî D, for Appellant.
G h u i a m  R a s u I / ,  f o r  l l e s p o n d e n t .

T h e  j u d g m e n t  o f  t h e  C o u r t  w a s  d e l i y e r e d  b y —

SiE Shadi L a l  C. J.—T h e  f a c t s  r e l e v a n t  t o  the 
q u e s t i o n  of l a w  inYolved i n  t h i s  a p p e a l  a r e  simple a n d  

d o  n o t  a d m i t  o f  a n y  d i s p u t e .  O n  t h e  I d i t h  N o v e m b e r  

3 9 1 1  t h e  j u d g m e n t - d e b t o r  m a d e  a n  a p p l i c a t i o n  t o  

h a v e  a  s a l e  o f  i m m o v e a b l e  p r o p e r t y  i n  e x e c u t i o n  o f  a  

decree s e t  a s i d e  o n  t h e  g r o u n d  o f  m a t e r i a l  i r r e g u l a r i t y  

a n d  f r a u d  i n  p u b l i s h i n g  o r  c o n d u c t i n g  t h e  s a l e . . T h i s  

a p p l i c a t i o n  w a s  a l l o w e d  b y  t h e  C o u r t  o f  f i r s t  i n s t a n c e ,  

b u t  d i s s m i s s e d  o n  a p p e a l  b y  t h e  D i s t r i c t  J u d g e .  T h e r e 

u p o n ,  t h e  j u d g m e n t - d e b t o r  p r e f e r r e d  a  s e c o n d  a p p e a l  

t o  t h e  H i g h  C o u r t ,  a n d  t h e  q u e s t i o n  f o r  d e c i s i o n  i s  

w h e t h e r  a  s e c o n d  a p p e a l  l a y  f r o m  t h e  o r d e r  o f  t h e  

D i s t r i c t  J u d g e  p a s s e d  o n  a p p e a l  a g a i n s t  a n  o r d e r  s e t t i n g  

a s i d e  t h e  s a l e  i n  e x e c u t i o n  o f  a  d e c r e e .  N o w ,  s u b 

s e c t i o n  ( 2 )  o f  s e c t i o n  1 0 ^  o f  t h e  C i v i l  P r o c e d u r e  C o d e  

l a y s  d o w n  i n  e x p r e s s  t e r m s  t h a t  n o  a p p e a l  s h a l l  l i e  

f r o m  a n y  o r d e r  p a s s e d  i n  a p p e a l  u n d e r  t h a t  s e c t i o n .  

S u b - s e c t i o n  ( 1)  o f  t h a t  s e c t i o n  e n u m e r a t e s  t h e  v a r i o u s  

o r d e r s  w h i c h  a r e  a p p e a l a b l e ,  a n d  c l a u s e  (i) p r o v i d e s  

t h a t  a n  a p p e a l  s h a l l  l i e  f r o m  a n  o r d e r  m a d e  u n d e r  t h e  

r u l e s  f r o m  w h i c h  a n  a p p e a l  i s  e x p r e s s l y  a l l o w e d  b y  

t h o s e  r u l e s .  I t  i s  m a n i f e s t  t h a t  a n  o r d e r  m a d e  u n d e r  

O r d e r  X X I ,  r u l e  9 2 ,  i s  a p p e a l a b l e  u n d e r  O r d e r  X L I I I ,  

a n d  t h e  q u e s t i o n  i s  t h e n  r e d u c e d  t o  t h i s ,  w h e t h e r  t h e  

o r d e r  m a d e  b y  t h e  S u b o r d i n a t e  J u d g e  w a s  o n e  u n d e r  

r u l e  9 2  o f  O r d e r  X X I .

T h a t  r u l e  r e f e r s  t o  a n  o r d e r  c o n f i r m i n g  o r  s e t t i n g  

■ a s i d e  a  s a l e  i n  e x e c u t i o n  o f  a  d e c r e e ,  a n d  t h e  o r d e r  

p a s s e d  i n  t h e  p r e s e n t  c a s e  w a s  a n  o r d e r  s e t t i n g  a s i d e  

t h e  s a l e .  T h e r e  c a n ,  t h e r e f o r e ,  b e  n o  d o u b t  t h a t  t h e  

< o r d e r  o f  t h e  S u b o r d i n a t e  J u d g e  w a s  a p p e a l a b l e  t i n d e r  

O r d e r  X L I I J ,  r u l e  1 ,  c l a u s e  (j),  a n d  t h a t  t h e  l a w  d o e s
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(i) (I&IS) 18 Indian Oases 715. (2) (X899) I. L, R. 2i All. 311.



not allow a  s e c o n d  appeal f r o m  a n  o r d e r  made o n  a p p e a l  1928
f r o m  tliat o r d e r .  --------------

A  reference to Order X X I ,  rule 9 0  shows that a n  

application t o  s e t  aside a  sale c a n  now be m a d e ,  n o t  D a t o .

only o n  t h e  g r o u n d  o f  m a t e r i a l  i r r e g u l a r i t y ,  b u t  a l s o  

o n  t h e  g r o u n d  o f  f r a u d ,  i n  p u b l i s h i n g  o r  c o n d u c t i n g  t h e  

s a l e ;  a n d  i n  t h i s  m a t t e r  t h e  new C o d e  makes a  d e p a r 

t u r e  f r o m  t h e  l a w  c o n t a i n e d  i n  t h e  C o d e  of 1 8 3 2 .  T h e  

r u l i n g s  u n d e r  t h e  old C o d e  wkicli l a i d  down t h a t  a n  

a p p l i c a t i o n  m a d e  on t h e  g r o u n d  of f r a u d  c o u l d  come 
only under section 2idi (borrespondiug to section 4i7 of 
the present Code) must be regarded as obsolete. Tlie 
effect of adding the words or fraud ” to the present 
r u l e  i s  to take t h e  a p p l i c a t i o n  s e t t i n g  u p  f r a u d  i n  

publishing or conducting the sale out of the purview 
o f  s e c t i o n  47 a n d  to b r i n g  t h e m  within the o p e r a t i o n  

of rule 90.
M r *  Nanak G h a n d  f o r  the judguient-dehtor, h o w -  

ever, c o n t e n d s  t h a t  o n e  o f  t b e  gronnds o n  w h i c h  his 
c l i e n t  a t t a c k e d  t h e  s a l e  w a s  the f a i l u r e  of t h e  C o u r t  t o  

i s s u e  notice u n d e r  O r d e r  X X I ,  r u l e  66,  b e f o r e  d r a w i n g  

u p  t h e  p r o c l a m a t i o n  o f  t h e  s a l e ,  a n d  t h a t  t h i s  d e f e c t  

c a n n o t  b e  r e g a r d e d  as a n  i r r e g u l a r i t y  in p u b l i s h i n g  o r  

conducting t h e  s a l e .  T h i s  c o n t e n t i o n  i s ,  in o u r  o p i n i o n ,  

u n t e n a b l e .  W e  t h i n k  t h a t  an irregular p r e p a r a t i o n  

of t h e  p r o c l a m a t i o n  o f  s a l e  i s  a n  i r r e g u l a r i t y  i n  p u b l i s h 

i n g  t h e  s a l e  w i t h i n  t h e  m e a n i n g  o f  Order X X I ,  rule 9 0 .

T h i s  T i e w  h a s  b e e n  t a k e n  b y  t h e  C a l c u t t a  E i g J i  C o u r t  i n  

Bipin Bihari Bejali v .  Kanii Chandra Mandal ( 1 ) .

I n d e e d ,  t h e  A l l a h a b a d  H i g h  C o u r t  h a s  h e l d  t h a t  t l i e  

a b s e n c e  o f  a n  a t t a c l i m e n t  p r i o r H o  t h e  s a l e  o f  i m m o v e 

a b l e  p r o p e r t y  i n  e x e c u t i o n  o t  a  d e c r e e  a m o u n t s  t o  n o  

m o r e  t h a n  a  m a t e r i a l  i r r e g u l a r i t y  i n  p u b l i s h i n g  t h e  s a l e  

Sheodhyan v ,  Bhola Nnih {2). We  m u s t ,  t h e r e f o r e ,  

h o l d  t h a t  t h e  a p p l i c a t i o n  o f  t h e  j u d g m e n t - d e b t o r  f e l l  

u n d e r  O r d e r  X X I ,  r u l e  9 0 ,  a n d  t h a t  n o  s e c o n d  a p p e a l  

l a y  f r o m  t h e  o r d e r  o f  t h e  I ) i s t r i c t  J u d g e .

T h e  a p p e a l  i s ,  t h e r e f o r e ,  d i s m i s s e d  w i t h  c o s t s .

A .  R .  , '

Appeal dismissed.
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