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• w i l l b e ' e n t i t l e d  t o  r a i s e  i t  o n  t l i e  s e c u r i t y  o f  t h e  h o u s e  o r  

s h o p s .  W e  a c c e p t  t h e  a p p e a l  a n d  l e v e r s i u g  t h e  j i i d g i x i e n t  

a n d  d e c r e e  o f  t h e  C o u r t  b e l o w  p a s s  a  d e c r e e  i n  t h e  t e r m s  

s t a t e d  aboTe a n d  d e c r e e  t h e  p l a i n t i f f ’ s  s u i t  t h e

s a i d  r e s e r v a t i o n s .  P a r t i e s  t o  b e a r  t h e i r  o w n  c o s t s  

t h r o u g h o i i t ,

A .  11.
Ajypeal acoepteii.

L E T T E R S  P A T E I ^ T  A P P E A . L .

■tefoo-e S ir  Sha U l a l .  Chief Justice, and Itlr. ^usiice LiEossigaol.

L I Q U I D A T O R ,  U N I O K  B A K E  o i ?  I N D I A  

( P l a i n t i f f )  A p p e l l a n t  

versus
G O B I N D  S I K G H  ( D e b e k d a k x )  R e s p o n d e n t .

Letters Patent Appeal No. 2 4 0  of 1922.
Comfianiesin Xiguidation—lncUan Campanies Act, f  11 of 10IS, 

secMotis lS6f 284—Recovery of money due by a Firmin which a con- 
trihuiory is a-partner—’whether the money can he êcoveTecl % 
mmTnari) process from that partner Indian Contract Jcf, IX oi 
1872, section 43—Compromise with Uquiiator—wlien binding upon 
the Company.

One G. S. who was a shareholder of the Union Bank of 
India, was also a partner in the Firm of E. E.-D. B. to whom 
the Baak had advanced certain money on promissory noteS: 
These notes were signed hy G. S. and he got the money. After 
the Bank went into voluntary liquidation, the liquidator called 
upon (x. S., as a contributory, to pay up the money due on the 
promissory notes besides a sum due for unpaid calls on the shares. 
It was objected thBt there bad been a compromise between the 
liquidator and the Firm and that in any case the debt could not 
be recovered from G. S., one of the partners of the Firm who 
had borrowed the moneyj by summary process under section 185 
of the Companies Act.

3eld, that a compromise between the liquidator of a Company 
in liquidation and a contributory is not binding on the Company 
in a voluntary •winding up nnless and until sanctioned by an 
extraordinary resolution of the Company as provided in section 
284 of the Companies Act.

Cyelemakers^ Ce-o;^rative Supply Go, y. Uims ( l ) ,  distinguished.
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192S HeM aim, tbat the prmesples of section 43 o f the Contract 
Act were applicable to the present case and that eonseqiientlj 
tte Hqaidatar could select G, S. from among the partners oi: tlie 
debtor !Pir:ii and call 'apon him as a coiitribuborv to liquidate tlie 
■whole debt and recover it by the su'nmary procedave ntidiir s6‘'itloa 
136 of the Companies Act.

Appeal under clause 10 of iJie Letters Patent from 
{he judgment of Mr, Justi-Ĝ  Brdadvoo>]j, dated the lltli 
l^ovemher 1932,

P e e m  L a l ,  f o r  A p p e l l a n t .

G. G. "Narang, f o r  E e s p o n d e n t .

T h e  j u d g m e n t  o f  t h e  O o u r t  w a s  d e l i v e r e d  b y  —

L e H o s s ig n o l J . — T h e s e  c r o s s - a p p e a l s  a r i s e  o a t  

o f  l i q u i d a t i o n  p r o c e e d i n g s  i n  c o n n e c t i o n  w i t h  t h e  U n i o n  

B a n k  6i I n d i a ,  L t d .  T h e  r e s p o n d e n t  G o h i n d  S i n g h  

• w a s  a  s h a r e h o l d e r  i n  t h e  B a n k  a n d  w a s .  a l s o  i n d e b t e d  

t o  t h e  B a n k  o n  p r o m i s s o r y  n o t e s .  T h e  B a n k  w e n t  

i n t o  v o l u n t a r y  l i q u i d a t i o n  i n  O c t o b e r  1 9 1 4  a n d  

o n e  P a n d y a  w a s  a p p o i n t e d  L i q u i d a t o r .  U p  t o  t h e  

d a t e  w h e n  l i q u i d a t i o n  p r o c e e d i n 9: s  c o m m g n c e d  t h e  

d e f e n d a n t  h a d  p a i d  E s .  1 , 7 5 0  o n  f i f t y  s h a r e s  a n d  t h e  

L i q u i d a t o r  c a l l e d  u p o n  h i m  u n d e r  s e c t i o a  1 8 3  o f  t h e  

C o m p a n i e s  A c t  t o  p a y  t h e  s u m  o f  R s .  3 , 2 5 0  o n  a c c o u n t  

o f  u n p a i d  c a l l s  a n d  B s .  3 , 5 ^ 7 - l 4 i - 0  o n  a c c o u n t  o f  p r o 

m i s s o r y  n o t e s  r e p r e s e n t i n g  l o a n s  b y  t h e  B a n k  t o  t h e  

d e f e n d a n t .  W i t h  t h e  a d d i t i o n  o f  i n t e r e s t  t h e  t o t a l  

c l a i m  a g a i n s t  t h e  d e f e n d a n t  a m o u n t e d  t o  B s .  9 , 9 3 9 - 1 0 - 8 .  

T h e  l e a r n e d  J u d g e  i n  C h a m b e r s  a p p e a r s  t o  h o l d  t h a t  

t h e  L i q u i d a t o r  P a n d y a  d i d  e n t e r  i n t o  a  c o m p r o m i s e  

■ w i t h  t h e  d e f e n d a n t ;  t h a t  i f  h e  d i d  t h a t  c o m p r o m i s e  

w o u l d  b e  b i n d i n g  o n  t h e  C o m p a n y  *, t h a t  i n a s m u c h  a s  t h e  

p r o m i s s o r y  n o t e s ,  t h o u g h  e x e c u t e d  b y  t h e  d e f e n d a n t ,  w e r e  

e x e c u t e d  b y  h i m  a s  a  p a r t n e r  i n  a  E i r m ,  t h e  d e b t  w a s  

n o t  r e c o v e r a b l e  b y  s u m m a r y  p r o c e e d i n g s  u n d e r  s e c t i o n  

1 3 6  o f  t h e  C o m p a n i e s  A c t  i n a s m u c h  a s  t h e  P i r m  i t s e l f  

w a s  n o t  a  c o n t r i b u t o r y .  T h e  l e a r n e d  J u d g e ,  t h e r e f o r e j  

a c c e p t e d  t h e  d e f e n d a n t ’ s  a p p e a l  a  a d  h e l d  h i m  l i a b l e  to 
p a y  o n l y  t h e  c a l l s  o n  M s  s h a r e s  a m o u n t i n g  t o  E s .  3 , 2 5 0  

t o g e t h e r  w i t h  i n t e r e s t  a t  6 per cent, a n d  l e f t  t h e  B a n k  a t  

l i b e r t y  t o  s u e  t h e  d e f e n d a n t ’ s  ! F i r m  k n o w n  a s  B  a l l
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BaavDaTa Earn in respect of tlie debt due on the pro- 
niis.sorY notes. Before us tliere is one appeal on belialf 
of tlie' defendant in wliich lie contends tliat on the 
finding of t h e  learned J u d g e  that a c o m p r o m i s e  h a d  

been entered into by the Liquidator, Pandya, and Gobind 
S i n g h  a n d  a s  t h e  t e r m s  o f  t h e  c o m p r o m i s e  h a d  b e e n  

fiil&led by Gobind Sin,£?hj the defendant should haYS 
been dischar,£red from a l l  further liability in the case. 
T h e  c o u n t e r - a p p e a l  i s  o n  b e h a l f  o f  t h e  present L i q u i 

d a t o r  "who c o n t e n d s  t h a t  t h e  a m o u n t  d n e  on t h e  p r o 

m i s s o r y  n o t e s  i s  r e c o v e r a b l e  b y  I h e  s u m m a r y  p r o c e d u r e  

p r o Y i d e d  b y  s e c t i o n  1 S 6  o f  t h e  Comjianies Act.
T o  d e a l  f i r s t  - w i t h  t h e  a l l e g e d  c o m p r o m i s e  ;  f r o m  

i t s  t e r m s  i t  d o e s  n o t  a p p e a r  t o  b e  a  c o m p l e t e d  t r a n s a c 

t i o n  b l i t  m e r e l y  a  p r o p o s a l .  O n  i t s  f a c e ,  i f c  w a s  c o n d i 

t i o n a l  o n  t h e  a c c e p t a n c e  o f  o n e  G a n e s h  D a s  T r h o  

a p p e a r s  t o  h a v e  b e e n  M a n a g e r  o f  o n e  o f  t h e  b r a n c h e s  

o f  t h e  B a n k .  T h i s  m a n  G a n e s h  D a s  h a s  n o t  b e e n  

c a l l e d  a s  a  w i t n e s s  a n d  w e  a r e  u n a b l e  t o  h o l d  t h a t  l i e  

g a v e  h i s  c o n s e n t  t o  t h e  p r o p o s e d  c o m p o s i t i o n .  I n  a n y  

c a s e  s u c h  a  c o m p r o m i s e ,  t h o u g h  i t  m i g h t ,  i f  p r o v e d ,  b e  

b i n d i n g  u p o n  t h e  L i q u i d a t o r  p e r s o n a l l y ,  w o u l d  n o t  b e  

b i n d i n g  u p o n  t h e  B a n k  u n t i l  s a n c t i o n e d  b y  a n  e x t r a 

o r d i n a r y  r e s o l u t i o t i  o f  t h e  C o m p a n y ,  a s  p r o v i d e d  i n  

s e c t i o n  2 3 4  o f  t h e  C o m p a n i e s  A c t .  T h e  d e f e n d a n t  r e l i e s  

u p o n  CyGlemakers’ Co-operative Supply Go. y .  Sims ( 1 ) ,  

b u t  t h a t  c a s e  i s  r e a d i l y  d i s t i n g u i s h a b l e .  I n  t h a t  c a s e  

t h e  L i q u i d a t o r  h a d  m a d e  a  c o m p r o m i s e  i n  a  s u i t  a n d  i t  

T v a s  h e l d  t h a t  u n t i l  t h a t  c o m p r o m i s e  h a d  b e e n  s e t  a s i d e  

n o  c a u s e  o f  a c t i o n  r e m a i n e d  t o  t h e  C o m p a n y ,  a n d  

c o n s e q u e n t l y  t h e  s e c o n d  s a l t  d i d  n o t  l i e  i n  v i e w  o f  t h e  

j u d g m e n t  o n  t h e  c o m p r o m i s a .  T h a t  c a s e  w a s  o f  a  

p e c u l i a r  n a t u r e  a n d  t h e  g e n e r a l  r e m a r k s  o f  t h e  l e a r n e d  

J u d g e s  w e r e  m a d e  e n t i r e l y  w i t h  r e f e r e n c e  t o  t h e  f a c t s

■ o f  t h a t  c a s e .

F o r  t h e s e  r e a s o n s  w e  d i s m i s s  t h e  a p p e a l  o f  t h e  d e f e n 

d a n t  G o b i n d  S i n g h  w i t h  c o s t s -

T h e  n e x t  p o i n t  i s  t h e  a p p l i c a b i l i t y  o f  t h e  s u m m a r y  

p r o c e d u r e  u n d e r  s e c t i o n  1 8 5  o f  t h e  O o m p a n i e s  A c t  t o  

t h e  d e b t  d u e  o n  t h e  p r o m i s s o r y  n o t e s .  N o w  t h e  l o a n  

• J r o m  t h e  B a n k  w a s  t a k e n  b y  t h e  f i r m  R a l l i a  B a m - B a y a

(1) (1S08) 1 K. B. 477.

LIQUIDATOR; 
U n iok ' B a h k  Of 

IjfDlA.
f),

G obind Sin sh ,
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192S Bam of which Gohind Singh is the principal partner.
' I t  was G o b i n d  S i n g b  w h o  signed tlie promissory n o t e s ,

TJssS^Bank’of money. The partners of the
Ihdia jointly a n d  severally responsible on the bills

and although the firm is not settled on the list of con-' 
BoBrm SiKGH. tributories one nf the partners Gobind Singh is so

settled and it is open to the Bank to select him from
among the partners and call upon Mm as a conmbutory 
to l i q u i d a t e  t h e  w h o l e  d e b t .  W e  s e e  n o  r e a s o n  w h y  

t h e  p r i n c i p l e s  of s e c t i o n  JiS o f  t h e  C o n t r a c t  A c t  should 
not apply to the present case. W e accordingly accept 
the appeal of tbe Liquidator and hold that the money 
dne on the promissory notes is recoverable from Gobind 
S i n g h  b y  s u m m a r y  procedure u n d e r  s e c t i o n  1 8 6  of the 
Companies A c t .

There remains still one question, namely, whether 
t h e  c l a i m  o n  t h e  p r o m i s s o r y  n o t e s  i s  w i t h i n  limitation 
a n d  On behalf of t h e  L i q u i d a t o r  it i s  c o n t e n d e d  that tile 
claim WO'S made within time ipasmueli as the defendant 
has paid interest on the debt and also has repaid princi
pal in part and that the requirements of sections 19 
a n d  2 0  o f  the L i m i t a t i o n  A c t  h a v e  b e e n  fulfilled. T h e  

l e a r n e d  District J u d g e  h a s  c a l c u l a t e d  i n t e r e s t  o n  t h e  

p r o m i s s o r y  n o t e s  at 10 per c e n t ,  b u t  i n a s m u c h  as t h e  

Official L i q u i d a t o r  d i d  not c l a i m  m o r e  t h a n  9  per cent, 
we do n o t  t h i n k  t h a t  t h e  r a t e  s h o u l d  b e  calculated a t  

m o r e  t h a n  9  'per cent.
W i t h  t h e  f o r e g o i n g  d i r e c t i o n s  t b e  c a s e  i s  r e t u r n e d  t o  

t h e  l e a r n e d  D i s t r i c t  0  u d g e  f o r  d i s p o s a l  a f t e r  d e t e r m i n a 

t i o n  w h e t h e r  t h e  c l a i m  o n  t h e  p r o m i s s o r y  n o t e s  w a s  

' m a d e  w i t h i n  t i m e .  C o s t s  t o  b e  c o s t s  i n  t h e  c a s e .
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G. H.O.
Appeal accepted— 

Case remanded.


