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Be-fore Mr. Justice Martineau and Mr. Justice Zaffar AU.

M u s s a m m a tB A J j K A .T JR  (PlaintiI’p) Appellant,- 
——  versus

Mmck 12. Msi. BEVKI and another (.Defendants)
RespoBclents,

Civil 'Appeal No. 2 9 0 7  of 191S.
Cvdom— S^iecem-on—J'oiJii BraJi'mins o f  So&Jnarpi.i-r—K-JniJier 

widow md daughtei' o f  a pre-deeeased son meceed in preference to 
dmghiers.

One M. L., a Joshi Brabmin of Hoshiarpur, had a son and 
two married daughters. The son died in May 1914, leaving a 
widow and a danghter. M . L . died 3 months later, iu July 1914, 
leaving a house and S shops at Hoshiarpnr besides cash and goods. 
The daughters elacimed the inheritance under Hindu law, while the 
widow and daughter of the pre-deceased son relied upon custom.

Eeld, that high caste Hindus living, in towns and working 
as traders are ])resuinahly governed by Hindu Law, and that the 
defendants had failed to prove a special custom among Joshi 
Brahmins of Hoshiarpnr entitling the widow and daughter of a 
pre-deceased son to succeed in preference to daughters.

First appeal from the decree of E a i  S a h i b  Lala 
JDiwan Chand. S e n io r  S u bord in a te  Judge, H o sh ia rp u r . 
dated the IQth July  1 9 1 8 ,  d ism iss in g  the plaintiff's s u i t

Eaqie Chand, for Appellant.
Manohar La i  and Badei D as, f o r  E e s p o n d e n t s .

T h e  j n d g n i e n t  o f  t l i e  C o u r t  w a s  d e l i v e r e d  b y - —

ZjAJAE Ali J.— The maia qiiestioB for decision 
B e f o r e  us i n  t h i s  f i r s t  a p p e a l  from t h e  j u d g m e n t  and 
d e c r e e  of t h e  S e n i o r  S u b o r d i n a t e  J u d g e ,  H o s h i a r p u r ,  I s  

• w h e t h e r  t h e r e  o b t a i n s  a s p e c i a l  c u s t o m  a m o n g  t h e  

J o s M  Brahmins o f  H o s h i a r p u r  w h i c h .  o T e r r i d i n g  H i n d u  

L a w  e n t i t l e s  t h e  w i d o w  a n d  d a u g h t e r  o f  a  p r e d e c e a s e d  

s o n  t o  s u c c e e d  i n  p r e f e r e n c e  t o  d a u g h t e r s .  T h e  f a c t s  are 
b r i e f l y  a s  b e l o w ; —  '

O n e  M o i a n d  L a i ,  a  J o s h i  Brahmif> o f  H o s h i a r p u r ,  

was t h e  f a t h e r  o f  o n e  s o n  a n d  t w o  d a u g h t e r s  w h o  w e r e  

a l l  m a r r i e d .  T h e  s o n  d i e d  o n  t h e  1 s t  M a y  1 9 1 4  l e a y i n g  

a  w i d o w  a n d  a  d a u g h t e r .  M o k a n d  L a i  s u r v i v e d  h i m . 

f o r  s o m e  t h r e e  m o n t h s  a n d  d i e d  o n  t h e  2 3 r d  J u l y  1 9 1 4 ,



He left three s h o p s ,  one house, E s .  1 , 6 0 0  c a s h ,  a n d  g o o d s  

valued at Es* 1,500. As his son’s widow Mmsammat . — «
Bevki and her minor clan̂ hter Mussammat Earn 
Yauti lived with him in ..the residential housê  they BalKaus 
reaiained in possession thereof after his death. The %vym
daughters olaimed to be his heirs accordiiii? to Hindu 
Law and obtained a succession certificate for realising 
the money payable to Mm, and subsequently instituted 
the present s u i t  for p o s s e s s i o n  o f  the h o u s e  a n d  s h o p s ,  

and also to obtain a declaration that they were enf;itled 
to t h e  m o n e y  ( R s .  8 , 1 0 0 )  l e f t  b y  M o k a n d  L a i  out o f  

w h i c h  E s ,  2.900 w e r e  l y i n g  i n  d e p o s i t  w i t h  t h e  f i r m  of 
Thakarya Mal-Gujar Mai. The defendant M u ssa m m a t  
D e v k i  s e t  o p  i n  d e f e n c e  t h e  s p e c i a l  c u s t o m  s t a t e d  a b o v e  

a n d  f u r t h e r  r a i s e d  t h e  a l t e r n a t i v e  p l e a  t h a t  s h e  a n d  

h e r  d a u g h t e r  h a d  t h e  r i g h t  o f  r e s i d e n c e  and m a i n t e n 

a n c e  i n  t h e  e s t a t e  o f  Mokand L a i ,  a n d  that t h e  m o n e y  

r e q u i r e d  f o r  t h e  m a r r i a g e  o f  h e r  d a u g h t e r  was a l s o  t o  

b e  p a i d  o u t  o f  t h a t  e s t a t e .  T h e i r  r i g h t  o f  r e s i d e n c e ,  

e t o , j  w a s  c o n c e d e d  b u t  t h e r e  w a s  d i s a g r e e m e n t  a s  t o  

t h e  a m o u n t  o f  t h e  m a i n t e n a n c e  a l l o w a n c e  a n d  t h e  s u m  

t o  b e  paid f o r  m a r r i a g e  e x p e n s e s .

O n  the q u e s t i o n  o f  c u s t o m  the d e f e n d a n t s  e x a m i n e d  

15 w i t n e s s e s  w h o s e  evidence c o u p l e d  with t h e  j u d i c i a l  

i n s t a n c e s  c i t e d  b y  the defendants w a s  c o n s i d e r e d  

s u f f i c i e n t  b y  t h e  C o u r t  b e l o w  t o  e s t a b l i s h  it. We a r e  

of o p i n i o n  t h a t  t h i s  e v i d e n c e  is quite i n s u i S c i e n t .  O f  

t h e  1 5  w i t n e s s e s  e x a m i n e d  b y  the d e f e n d a n t s  t h e r e  

w a s  o n l y  o n e  J o s h i  Brahmin. T h e  r e m a i n i n g  1 4  

i n c l u d e d  f i v e  Khatris, f o u r  Brahmans, two Suds, o n e  

Kalal, one Bania and one Bhahra. Ten o f  t h e s e  w i t n e s -

■ s e s  N o s .  1,  2,  3 ,  6,  8,  9 , 1 2 , 1 3 ,  1 4  a n d  1 5 ,  c o u l d  c i t e  n o  

i n s t a n c e  i n  s u p p o r t  o f  t h e  a l l e g e d  s p e c i a l  c u s t o m ,  a n d  

t h e  i n s t a n c e s  c i t e d  b y  t h e  r e s t  a n d  j u d i c i a l  i n s t a n c e s  

w e r e  n o t  i n  p o i n t .  T h e  l e a r n e d  S e n i o r  S u b o r d i n a t e  

J u d g e  h i m s e l f  e x p r e s s e d  t h e  f o l l o w i n g  o p i n i o n  a b o u t  

t h e s e  i n s t a n c e s

“  Taken as a whole the above instances do not serve as a
■ proper guide in the present case. None of them exeepfe the Chief 
Courts^ Appeal of 1914s (which related to a case from the 
Jnlkndur District) were between a daughter and a daughter-in- 
law. They were between daughter-ih-law and collaterals or others 
and do not exactly fit in the present case.
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1028 It is difficult to follow tlie line of argnmeiit
adopted by tie learned Subordinate Judge to arrive 
at the conclusion that in spite of no instances the oral 
testimony of the defendants’ 15 witnesses of different 
castes was sufficient to prove tlae existence of tiie 
alleged custom a m o n g  J  o s h i  Brahmins as well a s  o t h e r  

h i g h  c a s t e  Hindus o f  f i o s h i a r p i i r .  A l l  t h a t  t h e  learned 
c o u n s e l  f o r  t h e  d e f e n d a n t - r e s p o n d e n t s  c o u l d  s a y  i n  

support of the finding of the loY»er Court was that 
Hindu Law was not so rigorously applied in the Punjab 
as in Bengal and the United Provinces, and that the 
oral evidence indicated the prevailing sentiments or 
Hindus generally in favour cl the rights of the widow 
of the predeceased son as against daughters. But high 
caste Hindus living in towns and working as traders are 
presumably governed by Hindu Law and in the absence 
of sufficient evidence it cannot be said that that law 
is superseded on any particular point by custom.

On the question of maintenance, etc*, the parties 
are not mucii at variance. Counsel for the plaintiff- 
a p p e l l a n t s  a g r e e s  t h a t  the f a m i l y  r e s i d e n t i a l  house m a y  

be l e f t  - w h o l l y  i n  t h e  occupation o f  t h e  d e f e n d a n t s  t i l l  

the d e a t h  o f  t h e  widow a n d  m a r r i a g e  o f  h e r  d a u g h t e r ,  

that Bs. IjOOO be allowed for the mari;iage of the 
daughter, and that the shop whose rent is Es. 10 or 
per mensem, b e  a l l o t t e d  t o  t h e m  f o r  t h e i r  m a i n t e n a n c e .  

T h e  d e f e n d a n t s ’  c o u n s e l  c l a i m s  B s ,  1 , 5 0 0  f o r  m a r r i a g e  

expenses a n d  E s .  2 0  per mensem f o r  m a i n t e n a n c e .  W e  

a r e  o f  o p i n i o n  t h a t  t h e  s u m  of E s .  1 , 0 0 0  will b e  q u i t e  

s u f f i c i e n t  f o r  t h e  m a r r i a g e  e x p e n s e s  a n d  t h a t  E s .  1 6  per 
m m s e m  s h o u l d  b e  a l l o w e d  f o r  m a i n t e n a n c e .  The r e n t  

o f  o n e  o f  t h e  s h o p s  s i t u a t e  i n  K h a r a - K h u ,  o f  w h i c h  

S a r d a r i  L a i  i s  a t  p r e s e n t  the t e n a n t ,  i s  E s .  1 0  a s  a l r e a d y  

s t a t e d  a n d  t h a t  o f  a n o t h e r  s h o p  " i s  E s .  6 .  We c o n s i d e r  

t h a t  t h e s e  t w o  shops s h o u l d  b e  a l l o t t e d  t o  t h e  d e f e n d a n t s  

so t h a t  t h e y  m a y  l i v e  o n  t h e  r e n t  t h e r e o f .  They t h e m 

s e l v e s  w i l l  b e  r e s p o n s i b l e  f o r  k e e p i n g  t h e m  i n  p r o p e r  

r e p a i r .  A f t e r  t h e  m a r r i a g e  o f  h e r  d a u g h t e r  t h e  w i d o w  

w i l l  b e  e n t i t l e d  t o  r e t a i n  o n l y  t h e  s h o p  w h o s e  r e n t  i s  

E s *  10,  a n d  t h e  o t h e r  s h a l l  t h e n  g o  t o  t h e  p l a i n t i f f s ,  

1̂ 8.  I j ^ ^ O O  w i l l  b e  p a y a b l e  t o  t h e  d e f e n d a n t s  f r o m  t h e  s u m  

o f  E s .  3j l 00 l e f t  b y  M o k a n d  L a i .  I f  t h e y  h a v e  n o t  a l r e a d y  

r e c e i v e d  t h i s  a m o u n t  a n d  a r e  n o t  a b l e  t o  r e a l i s e  i t  t h e y .



■will be*entitled to raise it on tlie security of tlie Iianse or 
shops. W 8 accept the appeal and leTersing the judgment 
and decree of the Court below pass a decree in the terms 
stated aboTe and deciee the i:)laintiff’s suit 'witli t h e  

s a i d  reservations. P a r t i e s  t o  h e a r  t h e i r  ow a c o s t s  

t h r o u g h o u t .
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Ajypeal accepted.

LETTERS PATECT A P P B hL .

BefoQ'e S ir SJ^ciU Tal,  Chief Justice^ and Air. ‘T'usiice I^eEossigmk

LIQUIDATOE, UNIOK BANK of INDIA 19.^8
(P la in t i f f )  Appellant _

versus Mare k 80,

GOBIND SINGH (Dbeekdakt) Respondeiit.
Letters Patent Appeal No, 240  of 1922.

Companies in JjiquidaUon-~-lndimi Campaniss f  11 o f  ll)13, 
sections 186^ 284—-Jiecover^ of money dm by a Fitm in which a con- 
trilu iory is a partner— <̂ h@tli,er the money can- he leeovefeA %  
summary process from that partner •— Indian Coittract Act, IX  of 
J672, seciion 43— Compromise liquiiotor-—mJim Unding »po'n-
the Company.

One G. S. who was a shareholder o£ the Union Bank o f 
India, was also a partner in the Firm of E . B .-D . E. to whom 
the Bank had advanced certain money on promissory notes.
These notes were signed hy G. S. and he got the money. After 
the Bank went into voluntsry liquidation, the liquidator called 
upon Gr. S., as a contributory, to pay up the money due on the 
pronaissory notes besides a sum due for unpaid calls on the shares.
I t  was objected tbat there bad been a compromise between the 
liquidator and the Firm and that in any ease the debt could not 
be recovered from G. S., one of the partners o f the Firm who 
had borrowed the money, by summary process under section 186 
of the Companies Act.

 ̂Meld^ that a compromise between the liqtddator of a Gompany 
in liquidation and a oontributorj is not binding on the Company 
in a voluntary m nding up tinless and until ianctioned by an 
extraoidiuary resolution o f the Company as provided in section 
284 of the Oompanies A ot. '

Cyelmakers^ Ce-operative Supply Qo, sr.- Uims. (1) j distinguished.
 ̂  ̂ .'(l):U9Q3ll '.■


